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Insurance Agency Tax Problems— 


Good Will 


Reporting to our readers this month ts 
Charles W. Tye, of the Royal-Liverpool 


Insurance Group, New York, New York 


oe intangible item of good will pre 
sents many perplexing tax problems to 
a business. These problems are important, 
not because they are especially unique, but 
because they potentially constitute a “sleeper” 
which your tax consultant 


at times fail to take into consideration 


attorney or may 


sale, 
a reshuffling of busi- 
For example, the fair mar- 
ket value of a partnership or proprietorship 
interest stock of the type 
not so as to have an established 


Good will may create a problem on 
liquidation, death or 
ness interests. 
or ot corporate 
traded in 
sales price, is for tax purposes frequently 
by taking the value of the 
tangible assets owned by the business, and 
adding thereto 
nated as good will. 


determined 


an amount vaguely desig 
Normally, this question 
of valuation has been more or less peculiar 
to sales or purchases of a going 
or valuation for tax purposes upon 


the death of one of the participating part- 


concern, 
estate 
However, do not 
overlook the possibility of the problem upon 
liquidation or the corporate 
to partnership form or vice versa. Recent 
cases indicate the Commissioner of Internal 
Revenue is raising the question of valua- 
tion of good will more and where 
the business is continued after the change 
in form. This feature might be a 
deterrent to incorporating a profitable part- 


2 


ners or stockholders. 


trom 


change 


more 


alone 


nership with a nominal cost basis of 
partnership assets, if the subsequent liqui 
dation of the corporation will subject the 
stockholders to a capital gain tax enhanced 
by good will being added to the tangible 


liquidating value. 


What Is Good Will? 


In discussing the subject of good will, 
one is faced with the difficult task of trying 
to define it. The following definition is 
contained in Black’s Law Dictionary 


“Goodwill: The patronage 
of any established trade or the 
benefit or advantage of having established 
a business and secured its patronage by the 


custom of 
business; 


public. The advantage or benefit which is 
acquired by an establishment, beyond the 
mere value of the capital, stocks, funds, or 
property employed therein, in consequence 
of the general public patronage and encour- 
from 
account 


agement which it receives constant 
or habitual of its 
local position, or common celebrity, or repu- 
affluence or punctuality, 


circumstances or 


customers, on 


tation for skill or 


or from other accidental 
necessities, or even from ancient partialities 
or prejudices ™ 

It will be seen that good will is not a 
single item but consists of a sizable bundle 
of commercial advantages and benefits. It 
includes an established trade name, location, 
reputation for service and personal atten- 
and fair dealing. For ex- 
ample, in Lawton (6 TC 1093), the court 
said that good will “. embraces many 
elements” and is not susceptible of “precise 
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definition.” Further, “It is not necessarily 


confined to a name. It may also attach to 
a particular location where the business is 
transacted, or to a list of customers, or to 
value in the business as 


other elements of 


a going concern.” Similar observations ap- 
pear in Rainer Brewing Company (7 TC 162). 
In fact, the Supreme Court has said that 
good will includes every positive advantage 
Keep 


will 


that has been acquired by a business 


good 


in mind, however, that generally 


has value only as an incident to a going 


susceptable of being 
Thus, while it 
is capable of separate valuation, it 
and distinct 


business and is not 
disposed of independently 
is para- 
sitic and cannot exist separate 
from a going concern. Irrespective of this 
fundamental, the Bureau of Internal 
taken a narrow view of good 
question whether “good will 


distinguishable 


Rev 
enue has not 
will, and the 
value” is for tax 
from 


purposes 


“soing value” or “going concern 


value” is particularly perplexing, and may 
a heretofore unrealized importance 


These 


assure 


in view of recent court decisions. 


cases tend to negative the proposition that 
good will has no existence apart from the 
business, indicating that it may be separately 
bought and sold. In fact, in some cases 
about all that was sold was good will. See 
Seattle Brewing and Malting Company (6 TC 
856) and Clarence Whitman and Sons, Inc 
(10 TC 264). 


The valuation of good will is most per 
plexing, it being almost impossible to estab- 
lish a fixed formula which will apply to all 
types of agencies with fairness and accuracy 
Then too, it is important to 


between the purpose of the valuation, that 


distinguish 


internal use of the owners, 
It is prob- 
ably ‘advisable for the owners of the agency 


is, whether for 
or whether for tax purposes. 
to agree among themselves as to the good 
will value, which value, if fair and reason- 
taxing 


able, is normally accepted by the 


authorities. However, the Commissioner of 
Internal 


agreed value, and may determine its own 


Revenue is not bound by such an 


value subject, of course, to taxpaye r’s right 


of appeal if deemed an inequitable value. 


Internal Revenue, by rul 
R. M. 34; 2 CB 31, has 


established various formulae for 


The Bureau of 
ings compiled in A, 
the valuing 
formulae are 


will. These 


ised upon the fact that a certain portion of 


of good prem 


the average earnings over a representative 


period of time are attributed to the tangible 


and the remainder is excess earn 


assets, 
ings due to the good will of the business. 
under A. R. M. 34 are to 


The usual steps 


Report to the Reader 


THIS ISSUE IN BRIEF 


“The principal cause of automobile ac 
cidents today is the type of automobile 
insurance 


now being sold in this coun 


startling state- 


article (at 


try.” This somewhat 
basis of an 


solution for re- 


forms the 
14) suggesting a 
America’s 


ment 
page 
ducing alarming automobile 
death rate 


What duty does an applicant for a life 
Insurance policy owe to the company in 
before 


visits to a doctor 


An excellent re 


regard to his 
delivery of the policy? 
of this perplexing questidn in the 
light of Metropolitan Life Insurance Com 
pany v. Goldsmith is presented by William 
kK. Mooney at page 9 

* 
Duque sets forth, in detail, the 


View 


Henry 
ase for repudiation of privileged com 
munications between patient and physi 
cian at page 19, 

e 
An illustration of the 
number of 


expansion in the 


scientific experts 1s the fact 
that in Lincoln’s day, drunkenness was a 
matter of common 


knowledge rather 


analysis by means of 
the drunkometer. See page 31 


than a subject for 


Che infirmity of expert testimony lies in 
that it 


of opinion 


almost entirely 
further 
that skill as a witness is 
than skill as an 


states Wayne Ely at page 36 


the fact consists 


and is weakened by 
the fact more 


important expert. So 


book 


determine the 


(1) determine the value of 
tangible 


net earnings, (3) deduct from the net earn 


average 
assets, (2) average 
ings a percentage as the reasonable return 
on tangibles and (4) capitalize the balance 
Oot excess value attributable to 


will 


istence of 


earnings as 

This is predicated on the ex 
reflected in 
return on tangible assets. 


good 
earnings, 
‘The 
‘Treasury Department has used a split-rate 
Thus, a 


tangibles and 


benefits 
beyond the 


formula for capitalizing earnings. 


rate of 8&8 per cent return on 
15 per cent for the remaining earnings has 
business. 
placed in 


this category, although there appear to be 


been applied in a nonhazardous 


An imsurance agency would be 


no litigated cases involving an insurance 


analogous how- 
Tax Court has applied the 


forth in A. R, M. 34. A review 


3 


agency. ‘There are cases, 


ever, when the 


method set 





of many cases, however, discloses that appli- 
forth in A. R. M. 34 


aas varied from use of 10 to 20 per cent to 


cation of the formula set 


complete disregard of the valuation based 


upon capitalization of earnings. Of cours« 


the personal service type of business should 
good will than 
business, although if the 


Bureau of In 


normally show less value 


other types of! 
agency is incorporated, thi 


ternal Revenue would normally have less 
difficulty in good will value 
personal effort and ability of the 


owner-stockholders is 


establishing 
since the 
once 


removed from 


the taxable corporate entity. The problem 
in these situations is to ascertain where per 
sonal ability ends and good will, apart from 
In this regard there is 
a conflict in the cases as to 


called 


saleable 


personality, begins. 
whether so 
have 

still 


quasi protessional businesses 


good The problem is 


will 
being litigated 


Good Will on Liquidation or Sale 


Indicative of the Bureau of Internal Rev 
enue thinking as respects the personal serv 
ice type of business, such as an insurance 

that the m tour 


attempted to find good will value 


agency, is the fact Bureau 
recent cases 
upon complete liquidation of the corpora 


tion, which would have materially increased 
the capital gain tax liability of the stock 
holder In three of 


whi h 


these cases, one oft 


involved an insurance agency, the 
Tax Court found that the corporation pos- 
sessed no good will value since its success 
vas due solely to the personal ability of the 


individual stockholders. It is, of course, 


axiomatic that personal ability is not good 
all these cases, the court held that 


the excess 


will, In 
earning power was not due to 
good wil! but solely to the skill and ability 
of the individual owners. In the fourth 
case, the Commissioner of Internal Revenue 
added to gross will of the 


corporation which, computed by the capital 


income, good 
ization of earnings method, was found to be 
$109,384.60. The held that although 
the personal ability of the corporation’s two 
principal 
tute 


court 


ofhicer-stockholders did not consti- 
will, still the corporation 
will apart from that ability. 
However, the court found that the good will 
value distributed in liquidation only 
$10,000. Should your corporate agency be 
faced with the contention that liquidating 
value is good will value, it 
should be that the success of the 
agency is due solely to the ability of the 
individual stockholder-owners. 


good pos- 


good 


SESSC d 


was 


enhanced by 


stressed 


The most recent case involving this ques- 


tion in the case of an insurance agency is 


4 


Estate of Henderson (11 TCM 1014 (1952)). 
was incorporated in 1919 
authorized stock of 200 shares of 


$100 ea One 


Here the agency 
with an 
the par value of hundred 
and one shares were issued to the decedent 
and 89 to the other stockholder. All con- 
tracts with the various insurance companies 
represented by the agency had been in ex- 
istence 1919, the 
cellent reputation , and 
In 1945 the 
and the 
89 shares 


since agency had an ex- 
clientele 
died 
bought the 
$381.31 per 


The corporation was then dissolved 


good 
other stockholder 
present decedent 
from the widow for 
share 
and the 190 shares were surrendered in ex- 
change for all corporate assets subject to its 
liabilities Whether gain or loss resulted by 
surrender of the stock depended upon the 
net value of the There 
was no dispute on valuation of assets except 
respect to the will if 
any. The Commissioner claimed a value of 
$29 360.96, obtained by subtracting $43,087.94 
(the value of tangible assets) from the total 
of $72,448.90, arrived at by multiplying 190 
$381.31 It 
taxpayer that the corporation had no good 
will which it could or did transfer to the 
decedent. The Tax Court held on the facts 
that obviously the corporation had good will 
and part of it was included in the price of 
the stock. However, the Tax Court found 
the value did not exceed $15,000. 


corporate assets. 


with value of good 


shares by was argued by the 


This approach should be compared, how- 
ever, with the case of MacDonald (3 TC 720), 
involving essentially a one corporate 
this Tax 
Court refused to find good will value where 


man 
insurance agency In case the 
the success of the corporation was due to 
the personal attributes of the stockholder 
owner. The court said 

“It is difficult buyer 
would pay more for this corporation than the 
tangible where D. K. 
MacDonald was at liberty to set up a simi 


to see why a willing 


value of its assets, 
lar business in the same locality and carry 
it on in his own name,” 

Analogous cases include Cullen (14 TC 
368), Lawton (10 TC 1093) and Mittelman 
(7 TC 1162). In the latter case the Tax 
Court pointed out that two chief elements in 
good will are “continuity of place” and of 
“name.”; 


Valuation of good will, as such, seldom 
a problem when stock of a cor- 
sold (as distinguished from 
complete liquidation of the corporation), 
since the sale price normally reflects good 
will value and there is no question of alloca- 
tion of purchase price to capital and non- 


(Continued on page 54) 
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Big Year for Legislation 


Forty-four states and the territories of 
Alaska and hold 


scheduled legislative sessions in 1953. Only 


] 


Hawaii will regularly 


Kentucky, louisiana, 


\ irginia 


the legislatures ot 


Mississippi and will be in recess 
PI 


Considerable 
field. 


legislatures pt key 


activity is expected in the 


insurance Scheduled for promotion 


before the states is the 


adopted by the Na 


Association of Insurance Commissioners 


uniform deposit law, 
ional 


at its midwinter 


proposed 
to all insurers ex 


meeting. The 


law, which would apply 


cept lite, seen aS a measure favoring the 


existence ot small and it 1s 
1 


expected to ¢ nd the threat of federal supe! 


companies 


vision of insurance 


on motor vehicles will receive 


if 


attention from lawmakers, In 


Massachusetts, where bills aré permitted 


to be filed in 


session, such 


islative 
bills to 


advance of the le 


filing disclos« 
introduce a merit-rating 


determination ot rates una 


compulsory insurance law. 

would leave the setting up of 
the insurance ‘The others 
call for 


rate; three ot the 


commissioner 
a base, an intermediate and a high 
bills, introduced in the 
House, call for an inter: liate rate 
would be 100 per cent 


W hic h 


] 


base rate and 


a high rate which would be 200 per cent 
the base rate while a bill introduced in 


ression oft 


the Senate calls for a rate prog 
150 and 250 pet 


| 
cent, respectively 


Another motor vehicl 
that is the subject of multiple introduction 
by the 
uniform 
state 


msurance me€astil! 


Massachusetts legislature is that 


risk classification throughout 


Three House bills and one in 
Senate would prohibit the establishment of 


rate charges by districts or zones and would 


What the Legislators Are Doing 


make o F < ply to drivers throughout 


he stat 


Wise 
motor vehicle 
In 1951, the 


only one 


nsin is another key state where 


laws wiil be up tor scrutiny. 


Wisconsin 


vote for 


legislature lacked 
passing a compulsory 
automobile bill. It is 
that further effort to pass such a law will 


be made in the 1953 session. 


insurance expected 


Legislation to strengthen the Wisconsin 
safety responsibility law by the inclusion 
of an impoundment feature with strict 
penalties has been prepared by the Legisla- 
It would provide that unin 


involved in 


tive Council 


sured vehicles accidents with 
damages of $50 or more shall be impounded 


in public garages at the owner's cost 


In Ne 


1} 
reportedly) 


York, where Governor Dewey 


is backing a compulsory motor 


hicle insurance bill, opposition is being 
spearheaded by the Committee on Insurance 
\ssociation of the Bar of the 
York 


law, the bar committee favors 


Law of the 
City ot New 


compulsor \ 


As an alternative to a 


an impoundment provision in the safety 


responsibility laws and, possibly, an unsatis 
hed judgment fund which would be 


present New Jersey statute. 


a modi 


heation of the 


With Massachusetts 
most of the leg 
grinding this month 


will not convene in 


well in the lead, 
islative mills will commence 
Only three legislatures 
January. Alabama con 
venes May 6; Florida, April 7; and Hawaii, 
February 18. Introductions and enactments 
of major bills of will be 
summarized in this column each month. 


insurance interest 


New York Enacts 42 Laws 
of Insurance Interest in 1952 
We conclude our 


legislation of 


résumé of 1952 state 
with a 


5 


insurance interest 





survey of the laws enacted in New York, 
Rhode Island, South Carolina and Virginia: 


New York... A relatively large number 
of the insurance New 
York legislators had to do with the regula 
Others were 


enactments of the 


tion of insurance companies. 
devoted to motor vehicle financial responsi- 
bility, policy provisions and 
workmen’s compensation. A total of 42 
laws were passed. 


insurance 


Chapter 26 raised an employee’s priority 
rehabilitation, 
conservation proceedings 
against insurers from $300 to $600, and 
raised from $200 to $500 the amount of in 
dividual debts or 
the superintendent may compromise 


claim for wages owed in 


liquidation and 


claims of the insurer that 


Chapter 27 requires domestic insurance 
companies who amend their charters to file 
certified copies in the office of the clerk of 
the county where its principal office is 
located 


Chapter 52 removed the statutory instruc- 


tions on the procedure of authentication of 
the domestication of the United States 
branch of an alien insurer. 


Chapter 125 permits casualty and surety 
companies to deduct premiums for reinsut 
ance ceded to any assuming insurer in calcu 
lating loss and expense reserves 


Chapter 171 disallowed reinsurance to be 
used as an admitted asset or as a deduction 


from liability for credit purposes after Sep 
tember 1, 1952, with certain exceptions 


Chapter 312 requires insurers who stop 
writing policies in the state but continue 
to collect premiums on previous business to 
pay a franchise tax based on premiums 


Chapter 482 restricted the cost of invest 
ments in common stock of domestic insut 
ance companies to the lesser of 3 per cent 
of total admitted third of 
policyholder surplus. 


assets or one 


Chapter 483 removed a limitation on the 
total expenses of life,and annuity business 
which based on the sum of the first 


expense limit without 


was 
yea reduction and a 


percentage of renewal premiums. 


Chapter 595 imposed a $1,000 fine for 
wilful violation of the statutes relating to 
filings of life, accident and health and an- 
nuity contract forms, premium rates, rules, 
risk classification and agent compensation. 


Chapter 831 expanded the personal prop- 
erty and real property laws in relation to 


6 


the change or termination of written agree- 
ments. 
S. R. 47 continued the joint 


committee study of 
regulation. 


legislative 


insurance rates and 


Chapter 114 permits war exclusion clauses 
in the life insurance contracts of fraternal 


benefit societies. 
Chapter 117 removed the $20,000 limita- 


tion on the procurement of group life in- 
surance by New York employers and unions 


Chapter 118 permits minors at the age ot 


18 to receive a maximum of $2,000 per year 
from matured endowment policies. 


Chapter 298 extended 


Insurance 


personal liability 
include funeral in- 
demnity benefits to dependents, beneficiaries 


coverage to 


or personal representatives of persons killed. 


Chapter 304 prohibits a credit union from 
paid under benefit 
plans for its officers except as provided in 


recovering premiums 


the insurance contract. 


Chapter 320 permits a membership cor- 
poration organized and operated under the 
supervision of the state high school athletic 
association to insure medical and dental ex- 
school students en- 


penses of elementary 


gaged in sports. 


Chapter 565 exempts owner of buildings 
from personal liability when the buildings 
are used as air raid shelters. 


Chapter 820 permits beneficiaries of pen 


sions, annuities, supplemental 
contracts and similar proceeds to designate 
another 


after their death. 


insurance 


person to receive such proceeds 


requit 2 
financial 
$25,000. 


¥ 


Chapter 72 raised the deposit 
ments under the motor vehicle 


responsibility laws from $15,000 to 


Chapter 176 increased the minimum and 


maximum financial responsibility require 


ments of passenger busses. 


Chapter 244 instituted the 
that New York minors, who register motot 
vehicles in 1953 and thereafter, show mini- 
mum insurance coverage of 10/20/5. 


requirement 


> a 
committee study of an unsatisfied judgment 
fund and a compulsory automobile insur- 
ance law. 


continued the joint legislative 


Chapter 16 prohibits brokers from charg- 
ing insurance companies for claim adjust- 
ment work and other excess services except 
by authorization of a written memorandum. 
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Chapter 112 eliminated the 
periodic renewals of insurance agents licenses. 


necessity for 


Chapter 179 exempted foreign freight 
forwarders and custom house brokers, who 
negotiate open marine policies on goods they 
conside red or licensed 


service, from being 


as insurance brokers 


Chapter 299 continued the 


licensing of agents’ and brokers’ designees 


temporary 


who are serving in the armed forces. 


Chapter 391 permits New York insurance 
brokers to receive premium installments or 
additional premiums payable on contracts 
if received within 90 days after the due date 
or after the date of delivery of a statement 
by the insurer 


Chapter 36 gave permanent status to the 
state workmen’s 


fund. 


compensation insurance 


Chapter 41 provided for service of process 


under workmen’s compensation on non 


resident noninsured empioyers 


Chapter 95 increased the maximum bene- 
fits for nonoccupational injury and sickness 
from $26 to $30 per week. 


Chapter 134 requires that new workmen’s 
compensation plans with private insurers re- 
quiring increased contributions by em 
ployees must have the employees’ consent 
and correspondingly increased 


must give 


benefits. 


Chapter 315 provided that an unemployed 
who still has coverage cannot be 
disqualified for nonoccupational injury or 


worker 


sickness benefits by engaging in casual non 


covered employment lasting five days or 


less. 


Chapter 347 provided that, in the absence 
of county action, 
may their 
under workmen’s compensation 


cities, towns or villages 


bring civil defense volunteers 


Chapter 387 extended workmen’s com 
pensation coverage on fire calls of volunteer 
firemen to additional outside areas, includ- 


ing Canada 
Chapter 635 brought resident physicians, 
and resident and assistant resident interns 


loc al 


under workmen’s compensation coverage. 


t 


of state or institutions o1 


hospitals 


Chapter 671 made changes in relation to 


the filing of notice of controversy in work 
men’s compensation claims 


Chapter 787 authorized podiatrists to treat 
foot under workmen’s 
tion. 


injuries compensa- 


What the Legislators Are Doing 


Chapter 115 removed the $12,000 limita- 
tion on the salary of the superintendent of 
insurance. 

Chapter 228 
“casualty 


prohibited the use of the 


words underwriters” by certain 


corporations. 


Chapter 748 provided for the service of 
summons on nonresident operators of air- 


craft involved in accidents or collisions in 


New York. 


Chapter 824 amended the decedent estate 
law to provide that insurer “debts” may be 
paid administration and specified 
the amounts that are payable within certain 
time limits to specified persons. 


without 


Rhode Island ... The eight enactments 
of insurance Rhode Island in- 
cluded four laws pertaining to workmen’s 
compensation. 


interest in 


Chapter 2952 increased the maximum lia- 
bility of employers for burial expenses from 
$300 to $500 


Chapter 2960 raised the maximum per- 
missible benefits for hospital room, board 
and nursing care from $10 to $12 per day. 


Chapter 2972 extended workmen’s com- 
pensation benefits to members of civil de- 


fense forces 


Chapter 2992 calls for the weekly mailing 
of workmen’s compensation benefit checks 
to employees entitled thereto. 


Chapter 3002 provided a new security- 
type motor vehicle safety responsibility act 
with responsibility requirements of 5/10/1. 


Chapter 3003 authorized and established 
regulations for the interinsurance exchange 
of other than life or title insurance by for- 


eign reciprocals or interinsurers 


H. B. 827 created a special commission to 


consolidate and revise the state fire and 


building laws. 


H. B. 1014 created a House committee to 


investigate the rate charges of insurance 


companies. 


val enactments 
One 
com 


South Carolina 
pertained to motor vehicl 


DEVE 
insurance 
insurance 


concerned investments of 


panies; another concerned investments in 


msurance, 


Act 752 enacted a new security-type motor 
vehicle safety responsibility act with financial 


responsibility limits of 5/10/1. 


Act 928 authorized school bus insurance, 
set up responsibility limits and, among other 
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things, 
brought 


specified that damage actions be 


directly against insurers 


S. 617 created a Senate committee to in 
vestigate automobile liability insurance rates. 


Its report is due in 1953, 


S. 629 continued a committee created in 
1951 to study finance charges and automobile 
insurance. 


Act 782 permitted insurance companies to 
invest in or make loans on debentures issued 
by the Federal Intermediate Credit Bank 
and the Central Bank for Cooperatives 


Act 783 permits a guardian to invest a 
funds in endowment and educational 
insurance polices. 


minor’s 


Act 854 provided for the licensing and 
regulation of the liquified petroleum gas in 
dustry by the insurance commissioner and 
requires insurance of various risks in amounts 
directed by a newly created liquified pet- 
roleum gas board, up to a limit of $10,000 
for any single liability, or a surety bond 
of $20,000. 


Act 861 requires duplicate copies of state- 
made to state or local government 


officials during investigations to be furnished 


ments 


to those making statements and prohibits 


those making statements from being ex 
amined or cross-examined at hearings unless 
it is first shown that they were furnished a 


copy at the time the statement was made 


and were allowed a reasonable time to read it 


Virginia .. . Largest piece of insurance 
legislation by any legislature in 1952 was 
Chapter 317 of the Virginia enactments. It 
rearranged, codified and amended the state 
insurance laws. One of its provisions pro- 
hibited the coercion of borrowers or buyers 
in the purchase of insurance. 


Chapter 186 authorized the bonding of 
automobile clubs by surety 


companies to the extent of $200 and re- 


members of 


quires court acceptance of bond certificates 
in lieu of cash bail. 


Chapter 190 revised the laws relating to 
taxes on and 


1 


added a new 2% pet 


+ 


lic ense insurance nmsurance 


companies. It cent 
tax on premiums received by life companies 
for additional accidental injury benefits or 


total and permanent disability benefits. 


Chapter 245 authorized counties to estab- 
lish retirement through 
companies for officers and employees. 


plans insurance 


Chapter 587 authorized cities and towns 
to purchase group accident and sickness in 
surance on officers and employees. 


8 


Chapter 357 exempted owners of free 
parking lots trom liability for theft or dam 
ages to cars not parked by employees 
for theft or loss of personal property lett 
in cars. 

Chapter 476 permits insurers to enforce 
their 


third parties. 


conttact subrogation rights against 


Chapter 485 made bonds of the Virginia 


State Highway Commission legal invest- 


ments for insurance companies 


defined the 
Kire 


Chapter 605 term “public 
Hazards Law as 
applying in 200,000 population 


only to those buildings used or occupied by 


buildings” under the 


cities over 


more than 20 persons. 


Chapter 681 
process on the executor or administrator of 


provided for the service of 


the estate of a decedent nonresident motor 
vehicle operator. 


Chapter 205 redefined the occupational 
disease sections of the workmen’s compen- 
sation laws which relate to the giving of 


notice and the limitation upon claims 


maximum weekly 
workmen’s compensation benefits from $20 
to $25, increased the aggregate maximum in 
total permanent disability and 

t} 


and increased he maximum tot 


Chapter 226 raised 


cases of 
death, 


burial expenses 


Chapter 385 increased the period for 


which medical attention may be required to 
be furnished to 
maximum of one 


60-day period. 


an injured employee to a 
vear, including the normal 


Chapter 551 made workmen’s compensa- 
a member of the National 
subject to 


tion payments to 


Guard credit for benefits re- 


ceived under federal law. 


Chapter 565 made employers liable for 


occupational 


disease benefits under worl 


men’s compensation laws. 


Chapter 603 extended workmen's com- 
pensation coverage to contagious diseases 
contracted in the course of employment in 


a hospital or private sanitarium. 


H. J. R. 93 authorized a study of whether 
there should be minimum, uniform standard 
provisions in hospitalization insurance poli- 
cies and whether 


uniform. 


exclusions should also be 


S. J. R. 27 authorized a study of the 


feasibility of establishing a pool for pre 
payment of hospital costs and other types 


public 


of medical care _ for assistance 


recipients. 
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Duty to Disclose Visits to Physician 


By WILLIAM 


The duty of a life insurance 
applicant to disclose his visits 
to a physician may continue up 
to the delivery of the policy 


CASE of Metropol 
ompany v. Goldsmith, 
(2d) 385 (1952)' the applicant 
the 
ap- 


i} THE RECENT 
tan Life Insurance ( 
ize. feo 


consulted a number of physicians for 


medical diagnosis after his 


had 


pleted, but before the pol VY was delivered 


purpose ot 


plication for lite insurance been com 
and the first premium paid. The application 
the upon 
issuance and delivery of the policy “during 


lifetime 


conditioned company’s liability 


and continued insurability” of 


the 
the applicant (page 387). 

The ¢ held that Section 149 of the 
New York Insurance Laws, relating to mis- 


vurt 


epresentations, was clearly applicable and 
denied recovery by the beneficiary. 
a he 


question 


court said (page 388) that the “pre- 
has never been decided.” 


In this held that the repre 
sentation in the application that the assured 


here 


cise 


case it was 


had not consulted any physician prior to 


the making of the application was a con 


1 


tinuinge one which related to the time of the 


1Time for appeal having expired, this deci- 
sion is now final 

2If the insurance, however, becomes effective 
upon the completion of the application, and an 
advance premium payment is made, the delivery 
of the policy, during the applicant's good health 


Visits to Physician 


E. MOONEY 


] and that there was a 


delivery ot the policy 
duty to disclose, befor« delivery of the 


policy, the visits the 


applicant made to a 
made sub 


| he 


physician even though they were 


sequent to the date of the appli ition 
court said that the 


“continued insurability’ 


of the applicant such 


excluded liability 1f 


visits had be en made 


Where the effective date of the policy iS 
conditioned delivery and 
the the applicant is in 
“continued insurability” 


upon payment ot 


first premium if 


“good health,” 


} 
Tr tlasS 


has 
not “consulted a physician,” the law 
the applicant 


to disclose the 


clear that 


is now 


has an 


affirmative duty facts before 


accepting delivery of the policy. 


The Glickman case,’ which is cited in the 
Goldsmith case, provided that the policy was 
not to become effective if the applicant had 
consulted a physician between the time of 
the application for and the delivery of the 
policy. Thus, the term “continued insur- 
ability,” as used in the Goldsmith application, 


vas held to include “consultation of a phy- 
. ” ae . ; 
sician”’ as used in the Glickman case. 


Similar language in the application, to the 
effect that the shall 
effect if the has 


insurance 
applicant 


not go into 


“consulted a 
physician” subsequent to his application 


continued insurability or after consulting a 
physician, is not important and will not in- 
validate the insurance. 
* Glickman Vv. New 
pany; 8 Life Cases 
(2d) 5328 (1943) 


York Life Insurance Com- 
1084, 291 N. Y. 45, 50 N. E. 





The author is general attorney, Woodmen 


of the World Life Insurance Society, Omaha 


and prior to delivery of the policy has been 
approved in other New York cases.‘ 


When the delivery of the policy is condi 
tioned upon the “good health” of the appli- 
cant then the policy never takes effect, if 


the applicant be not, in fact, in good health.’ 


The Watkin case* was a suit to rescind 
two life policies, where the application con 
tained a statement that the insurance applied 
take effect until 


the policy was delivered and then only if 


for would not unless and 


the applicant had not consulted or been 
treated by a physician since his medical ex 


The 


rescinding and cancelling the policies on the 


amination. court allowed an _ orde1 
theory that the applicant had consulted a 


physician, 


In the Polachek case’ the court held that 
under the contract the insurance company 
justifiably reposed dependence and trust in 

effect that he 
consultations 


the assured to the would 
make known the 
physician and the nature of the ailment for 
“The intentional 
withholding of a material fact constitutes 
a fraudulent well 
tled that there rests upon the insured the 
duty of disclosing to the company every fact 
material to the risk which 
knowledge at any time before the contract 


with the 


which he was treated. 


concealment. It is set- 


comes to his 


is finally closed and the intentional omis 
sion to discharge such duty perpetrates a 
plain iraud upon the company which avoids 
the contract.” 


*Goldman v. New York Life Insurance Com- 


pany, 273 N. Y. S. 151, aff'd 273 N. Y. S. 382 
(1934); New York Life Insurance Company v. 
Watkin, 231 N. Y. S. 441, aff'd 256 N. Y. 618, 
177 N. E. 164 (1931); Polachek v. New York 
Life Insurance Company, 270 N. Y. S. 884, aff'd 
277 N. Y. S. 955 (1933); Geer v. Union Mutual 
Life Insurance Company, 273 N. Y. 261, 7 N. E. 
(2d) 125 (1937). 


10 


In the application in another case * 
assured agreed that, if the full first premium 
was not paid at the time of the application 
the policy was not to take effect until the 
full first premium was paid, while the appli- 
cant’s health, habits and occupation were 
the same as described in the application. 
When the policy was delivered the applicant 
was , and 

stated in his that he 
had the health of the as- 
could not be the 
therein. 


found to be of unsound mind 


having application 
never “insanity” 


sured same as described 


The trial justice ruled that the breach of 
this condition precedent did not void the 
policy, because the mental condition of the 
applicant rendered him incapable of ap- 
preciating that a change of health had taken 
place, and therefore he was excused from 


making the disclosure. 

On appeal, the trial justice was overruled 
as misconceiving the theory of the company. 
The “His health 
the application showed a 


described in 
condition of no 


court said: 


insanity. 
delivered, 


Concededly, when the policy was 


such insanity existed. It was 
therefore immaterial either that the insured 
had knowledge of this change in health or 
that he refrained or was unable to disclose 
it to the 


condition.” 


company because of his mental 


Ip the Goldstein case*® it was held that 
when the application so provided the obliga- 
tion rested on the applicant to disclose the 


5 Allick v. Columbian Protective Association, 
53 N. Y. S. (2d) 507 (1945). 

* Cited at footnote 4. 

* Cited at footnote 4. 

* Prudential Insurance Company v. 
et al., 278 N. Y. S. 191 (1935). 

* Goldstein v. New York Life Insurance Com- 
Pany, 162 N. Y. S. 1088, aff'd 227 N. Y. 575, 
i124 N. E. 898 (1917). 


Drucker 
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fact that he underwent a major operation 
between the date of the application and the 
delivery of the policy. 


In the Guardian Life case” 
Was 


the applic ant 
dissatisfied with the form of policy 
tendered him by the company, deferred its 
acceptance and carried on negotiations with 
When 
the second company rejected his application 
he went back to the Guardian Life and 
without further dis 


another company for another policy 


accepted its policy 
The 
a concealment of that kind as inadvertence 
that 
negotiation can delay his assent to the terms 
of the contract until the 
enable him to 


throw all the losses on the other side.” 


aia: “ 


closure. court lo characterize 


or neglect is to atlirm one party to a 


changes of fortune 
and 
And, 
the court said, it amounted to a fraudulent 
fact that he 
had made application for the new insurance 
but of the fact that his 
rejected or postponed for physical infirmity 


In Equitable Life Society v 
VUcklroy™ the court held that the intentional 
failure by an applicant for life insurance to 


reap all the benefits, 


concealment not only of the 


application was 


Assurance 


disclose to the company every fact material 
to the risk, and especially the 
sudden and dangerous illness, which comes 
be fore the 
contract is finally closed, even though sub 


fact of a 


to his knowledge at any time 
sequent to the original representations and 
medical examination, is a fraud which viti 
ates the contract 

In Cable v. United States 
Company ™ it was held that 
is conditioned for 


Life 


vhere a poli y 


Insurance 
delivery during the as 
sured’s lifetime, sound health and insurabl 
condition, the representations in the applica- 
tion continue down to the date of the policy 
delivery 


Where an application for a life policy 
stipulated that it should not effect 
until the premium was paid and the policy 
delivered, but that then it should i 
back to the date of the application, and the 
effect 
as of the date of the application, upon pay- 
ment of the premium and 
policy, and neither the application nor the 


take 
relate 
policy provided that it should take 


delivery of the 


contained da 


should 


policy 


provision that the as 
health 
was delivered, the fact that the as- 


sured be in sound when the 


policy 


” Guardian Life Insurance Company v. Aaron, 


40 N. Y. S. (2d) 689 (1943) 

1 83 F. 631 (1897). 

2411 F. 19 (1901) 

13 New York Life Insurance Company v. Moats, 
207 F. 481 (1913). 


Visits to Physician 


sured did not, of his own volition, without 
from the company, inform it when 
the policy had been 
confined in a sanitarium since the applica- 


inquiry 
was delivered that he 


tion was made, was not a fraud upon the 
policy. 
made 


would vitiate the 


that 


company which 
The held 
in the application as to the assured’s good 
health 


court representations 


ones in ‘the 
absence of a provision to that effect.” 


were not continuing 


But, according to the Gay case," this is 


no longer the law. 


In the Gist case™ the trial found 
that the deceased consulted a physician after 


his application 


court 


was completed but before 
the policy was delivered. The applicant had 
pains in his side, which prevented him from 
working and they were aggravated by deep 
and, because of fre- 
quent spells of nausea, he had been advised 


breathing or coughing, 


by the physician that he had not completely 
recovered by the time the policy 
livered. It held that, in the 
of any agreement on the subject whatever, 
the applicant 


was de- 
was absence 
was bound as a matter of good 
faith to inform the company of any material 
change in his condition of health, and any 
failure so to do would be a breach of good 
faith. The court held that the consultations 
and treatments prevented the policy of in- 
surance from becoming effective at all under 
the express terms of the application. 


In another case the application provided 
that if the premium was not paid with the 
application, the policy would take effect on 
the date of its issue, and then only if the 
applicant had not been treated by a physi- 
medical examination. An 


cian since his 


operation for gastric hemorrhage between 
the date of the application and delivery of 
held to be a 


precedent 


the policy was breach of a 


condition which prevented the 


policy from taking effect.” 


In still 


the application the assured became ill and 


another case, after execution of 
consulted a physician and surgeon, and there- 
after signed a certificate of continued good 
health. The court held that the beneficiary 


precluded from a recovery on_ the 


Was 
“Certainly no insurance com- 
pany would deliver a policy if it had known 


that two days thereto, the 


policy, saying 


prior insured 


1* New York Life Insurance Company v. Gay, 
36 F. (2d) 634 (1929) 

5’ New York Life Insurance Company v. Gist, 
63 F. (2d) 732 (1933) 

“ Brady v. John Hancock Mutual Insurance 
Company, 53 F. Supp. 173, aff'd 139 F. (2d) 697 
(1942). 


1l 





had 


possibility of surgery.” 


consulted a surgeon concerning tl! 


In the Booms case™ the court discusses 
a number of old cases and says: ‘ 
pletion of the contract of insurance is the 
time to which a _ representation 
presumed to refer.... It is well settled that 
the obligation rests upon an applicant for 
life 
his physical condition as occur pending the 


‘The com 


must be 


insurance to disclose such changes in 
negotiation as would influence the judgment 
of the 


accepting the risk.” 


company as to the advisability of 


19 
it does not appear 


In the Macauley case 
that the application or the policy specifically 
conditioned the existence of insurance upon 
the applicant’s insurability at the date the 


The 


was made, either a few hours 


policy was delivered same day the 
application 
earlier or afterward, the applicant consulted 
a physician. The applicant thereafter con 
sulted his physician on two additional o¢ 
casions before the delivery of the policy 
The physician told the applicant he needed 
an abdominal some 


operation to remove 


obstruction in his stomach. An operation 
was later performed and the applicant died 


two months after the policy was delivered 

The 
the applicant to disclose the facts at the 
time of the delivery of the ‘The 
company was entitled to a decree cancelling 


court said that good faith required 


poli Vy. 


the policy 


after the 
applicant 


In the Jones case” 11 days 
application was made and the 
medically examined, he became afflicted with 
spinal meningitis, dying within a week. A 
semi-annual premium was paid while the 
applicant was in the hospital and the policy 
was delivered to a friend. 
mony that the company’s agent 
formed of the applicant’s illness at the time 
the policy was delivered, and waiver 


There was testi 
was in 


Was 
urged. The application contained provisions 
that the insurance would not take effect if 
the applicant had consulted or been treated 
by a physician since his medical examina- 
tion. The court denied a right of recovery 
holding that no contract of insurance had 
come into existence. 


11 Parrish v. Acacia Mutual Life Insurance 


Company, 92 F. aff'd 184 F. 
185 (1949). 

18 Security Life Insurance Company of America 
v. Booms, 31 Cal. App. 119, 159 Pac. 1000 (1916). 

” Metropolitan Life Insurance Company v. 
Macauley, 13 Life Cases 314, 142 N. J. Eq. 296, 
60 Atl. (2d) 85 (1948). 

2 Jones Vv. New York Life Insurance Company, 


69 Utah 172, 253 Pac. 200 (1927). See also 
12 


Supp. 300, (2d) 


The 


a rule that goes far beyond what we have 


Stipcich case,” however, announces 


already seen. In this case, atter applying 
for the insurance and before delivery of the 
policy and payment of the first premium, 
Stipcich suffered a recurrence of a duodenal 
and consulted This 


ulcer two physicians. 


ulcer later caused his death. 


There was nothing in the application that 
specifically required the applicant to divulge 
future visits to physicans. But, the court 


said 


“The obligation 


for by the 


was not one stipulated 
parties, but is one imposed by 
law as a result of the relationship assumed 
by them and because of the peculiar rela- 
tionship of the insurance contract. The 
necessity for complying with it is not dis- 
pensed with by the failure of the insurer to 


stipulate in the policy for such disclosure. 
The 


guishable 


Armand case™ is said to be distin- 


from the general rule. Between 
the date of the application and the delivery 
of the policy the applicant twice visited a 


No evidence 
the character of the 


physician. was received as to 


visits. The court said 
there was no evidence of a deliberate false- 
hood that the | 


visits to the insurance 


and failure to mention the 
have 
that 


the visits may have been for trivial reasons. 


company may 


been due to inadvertence or neglect, or 


Erie Railroad Company v 
Stipcich case is 
authoritative, as the 


In spite of 
Tompkins,” the 


as quite 


considered 
number of 


times it has been cited would indicate. 


The same rule was followed in a case two 
The held that a life 
policy was nullified where the assured did 


years later.” court 


not disclose to the company that between 


the date of his application and the delivery 


of the policy he learned he was suffering 


from cancer, notwithstanding there was a 


provision in the application that the insur 


ance was effective from the date of the 


application. However, evidence in the case 
disclosed that the applicant had made mis 


representations as to attendance by physi- 


cians before the dace of the application. 


Martin v. Metropolitan Life Insurance Company, 


15 Life Cases 10, 192 F. (2d) 167 (1951); Note 
in 148 A. L. R. 459 
2 Stipcich v. Metropolitan Life Insurance 
Company, 277 U. S. 311, 72 L. Ed. 895 (1927). 
2 Armand v. Metropolitan Life Insurance 
Company, 235 N. Y. S. 726, aff'd 238 N. Y. S. 
786 (1929). 
3 304 U. S. 64, 82 L. Ed. 


24 Cited at footnote 14. 


1188 (1938). 
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Effect of incontestable Clause 


If the policy would not be effective unless 
and until the applicant were in “ 


or were 


good health,” 
“insurable” and had not 
a_ physician,” 


“consulted 
delivery and 
subsequent to his application, then there is 
precedent to the effect that the incontestable 
clause 


prior to the 


may not be invoked, as the policy 


was Without force and time could not aid it.” 
But this is not a hard and fast rule, as is 
exemplified by other decisions to the con- 


trary.” 


Waiver 


Although there are few cases on this 
particular phase there will be a waiver if 
and retains the pre 
knowledge of the 


the company accepts 


miums with assured’s 


physical condition.” 


Reinstatement of Policy 


Representations of the assured in his ap- 
plication for 


held 


reinstatement of a life policy 


were to be continuing representations 
of the assured, as it was his duty to dis 
material health 


between the time of the application for rein- 


close any change in his 


statement and the time of acceptance.” 


Conclusion 


W hen 
that he 


the applicant represents the fact 


was not treated by, nor did he con 


POINT OF NO RETURN 


Lengthy life insurance 
sighs for “the good old days, 
as life insurance policy writers are not 
when include 
to five thousand 
policy, 


policies raise 


no poignant 


just 


being verbose they 
words in a 
according to Holgar J 
Johnson, president of the Institute of Life 


John 


son, the 600-700 word policies of a cen 


some 


rur 
typical 
Insurance. Actually, according to 
tury ago wasted more words since they 
were merely agreements to pay stipulated 


amounts at death and no one 
to them. 


would want 
to return 


5 Glickman case, cited at footnote 3; Allick 
case, cited at footnote 5; Drilling v. New York 
Life Insurance Company, 234 N. Y. 234, 137 
N. E. 314 (1922). 

2% Webster v. Columbian National Life Insur- 
ance Company, 116 N. Y. S. 414, aff'd 196 N. Y 
523, 89 N. E. 1114 (1909); Chinery v. Metro 
politan Life Insurance Company, 182 N. Y. S 
555 (1920). 


Visits to Physician 


sult, a physician between the date of the 
application and the delivery of the policy, 
practical must be 
Unless the will require 
the applicant, on delivery of the policy, to 


some problems 


con- 
sidered. company 
sign a supplemental statement to that effect, 
then the question as to whether the appli- 
cant has made complete statements to the 
that the failed to do his 
duty by advising the company is still left 


agent and agent 
open, and may be difficult to prove. A con- 
flict in 


against the company. 


oral evidence is usually resolved 


(here is always the question as to how 
the evidence of visits to the physician may 
The that a 


physician cannot confidential 


be introduced. general rule is 


testify as to 
between himself and his 


matters patient, 


rule to 
come, it may be impossible to establish that 
the applicant for the 


and ordinarily, with such a over- 


insurance did more 
than merely call upon his physician. There 
that 


medical 


would be no such a visit 
Note 
‘The physician would, on 
unable to 


presumption 


Was lor any serious reason 


the Armand case.” 
objection, be testify what the 
about the 
applicant. Unless there is a provision simi 


lar to Section 149 of the New York 


Laws the difficulty in making 


visit was for, nor ailments of the 


Insur 
ance proot 
cannot be overcome unless the applicant, 
in his application, waives the privilege for 
himself, his beneficiaries and heirs 


[The End] 


“Today’s several thousand words are 
all there with a purpose,” Johnson said 

“Words have had to be added to poli 
cies as more and more features have been 
included,” he continued. “They have to 
be written to meet the approval of state 

And they must 


they can be 


insurance departments 
written that 
understood and carried out years 
hence under varying circumstances. This 


1 
be so clearly 


many 


calls for legal wording that would stand 


up in court im order to protect the in 


terests of the policyholder and beneficiary.” 


27 Mutual Life Insurance Company of Neu 


York v. Hoffman, 77 Ind 
105 (1921) 

2% Columbian National Life Insurance Company 
v. Industrial Trust Company, 53 R. I. 334, 166 
Atl. 809 (1933) 

** Cited at footnote 22 


App. 209, 133 N. E 





By ROBERT H. OPPENHEIMER 


INSURED to KILL: The 


of Automobile Insurance 


This paper was presented December 4, 
before the Property and Casualty Insur 
ance Institute of the University of Kan 
sas City. The author ts secretary-treas 
urer of Oppenheimer Brothers, Inc., a 


Kansas City, Missouri insurance agency 


T HE YEAR 1953 will be a year of deci 


sion—not only as to whether or not 


the American people chose the right path 
in the past November 4 election, but also, 
for example, as to whether or not you will 
be among the 33,000 people who will dic 
in an automobile accident. Each year for 
the past 20 or 25, the problem of curbing 
been a_ leading 


automobile fatalities has 


question without an answer. ‘The time must 
that 
when we must find a solution and wipe this 
We must no longer just sigh 
pick up 
in the evening to read the new 
Compared with 


come—and I believe time is now 
problem out 
with a pained expression when we 
the paper 
automobile casualty 
Korea, casualty list 


greater catastrophe each day to the com 


lists. 
this represents a far 


munities of America. 


Humanity is scourged with dread diseases 
Polio, tuberculosis, heart disease and cancer 
strike fear f 
us But the 
mobiles run 
and the number of 
35,000 on the 
dread disease (it is only as old as the auto 
mobile), which I shall call ‘“autoitis.”. We 
must add this long list of 
preventable man-killers which we are spend- 


into the hearts of every one of 
casualties caused by auto 
1,000,000 people a year 
hovers 


over 
dead close to 


average. We have a new 


name to the 


ing millions of dollars each year to combat. 


A number of specific conditions combine 
to result in “autoitis.” Most of these con- 


14 


ditions are familiar to those of us who are 
concerned with this problem. Since we are 
trying to arrive at a solution to the problem 
it is necessary that the conditions bringing 
it about be subjected to analysis. 
America has increased the number of its 
automobiles tremendously in the 
Practically every family possesses 
many families have 
It appears that a 
where the 


past ten 
years. 

at least one car and 
third 
developing 
force human 
lack of Chey cer- 
forcing human beings off the 
highways and byways which have already 
been built and which we 
Our 


proverbial “one 


a second or car. 


condition is auto- 


mobiles will beings out of 


the country for 
tainly are 


Space 


have at our 
have from the 
horse shay” to a multi- 
horsepowered jet robot whose lethal failing 
is that the human beings charged with the 
responsibility of driving them have neither 
the incentive nor the skill properly to con- 
trol them. Automobiles as they are wrecked 
can be being replaced 
even faster than they disappear. Human 
beings, however, cannot be replaced. 

Law has completely failed 
to keep step with the tremendous growth 
in our traffic problem. No community has 
at present at its either enough 
modern equipment or the number of law 


now 


disposal cars gone 


replaced and are 


enforcement 


disposal 


enforcement officers required to do the job. 
Actually the number of the police and safety 
officers available today is percentagewise 
far fewer than those available 25 years ago 
to control the Only a 
few major highways are capable of carry- 
vehicles. 
Old highways of a most dangerous char- 
acter are the rule rather than the exception 
in this country. Antiquated safety laws 
and improper driving tests all contribute to 
accident frequency. Most of these condi- 
tions could be corrected but they require a 
tremendous expenditure and, most impor- 
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“one horse shay.” 


ing our modern transportation 





Influence 


on Accident Frequency 


tant, they require a number of years ade 
quately to complete. 


In the meantime, however, people con- 
tinue to be hurt and killed. It is all very 
well to point out the deficiencies of govern- 
ment, but a fundamental approach 
taken by the insurance industry could bring 
about immediate relief. The principal cause 


more 


of automobile accidents today is the type of 


automobile insurance now being sold in this 
country. A statement of this kind so posi- 
tively made is certainly a severe indictment 
I shall 
think that 
this statement is true and how I| think our 
program of automobile insurance should be 
changed in order to 
climate which 
accidents. 


of our insurance industry if proved. 
try to point out to you why I 


provide the 
will do much to 


proper 
reduce 


Present automobile liability and property 
damage insurance policies are designed to 
protect the driver and, if you please, his 
right to 
premium 


carelessly For a_smail 
permit him to transfer 
practically all financial responsibility to a pro- 
fessional insurer for his acts. 

must he fear in any financial 
results of careless driving. The most he 
could suffer in a loss would be the small 
collision deductible that he may be forced 
to carry. With respect to third party lia- 
bility he has full protection. As a result 
of this complete coverage, automobile acci 
dents have risen so rapidly that the pvofes- 
sional insurance carrier saddled with the 
financial responsibility of so many individ- 
ual drivers now cries out for relief. Its 
position is intolerable. While we in our 
professional capacity, as insurance agents 
and underwriters, may be interested only 
in loss ratios, we must never forget that 
losses in 


drive 
they 


No longer 
way the 


blood and 
people being maimed and 
Higher premiums are not the an- 


dollars are losses in 
agony of the 
killed. 


Insured to Kill 


swer to this kind of problem. We believe 
that our business is a public service busi- 
ness and in most instances insurance cover- 
age promotes the public welfare. But in the 
instance of and the 
manner in which we are now writing it, we 


automobile insurance 


are creating hazards, not eliminating them. 


In a capitalistic society where free enter- 
prise flourishes the profit incentive is the 
principal motivating force that can be ap- 
plied to a given problem. We must so 
change our method of automobile 
insurance as to ally ourselves on the same 
side as the profit motive. 


writing 


In other words, 
we must provide a profit incentive of suf- 
ficient importance to bring about a voluntary 
or self-imposed safety program by each 
driver. A situation similar to the one we 
now face prevailed in the factories before 
the introduction of workmen’s compensa- 
tion Not only did workmen's 
compensation insurance provide the work- 


insurance 


man with a certainty of compensation with 
out regard to the old common law rules, 
but in addition it penalized the poor em- 
ployer and helped the good employer. 
Through a debit and credit system an 
incentive plan was put before the employer 
which compelled him to improve the safety 
and working conditions of his plant or take 
the financial The driver 
under present automobile insurance cover- 


consequences 


ages has no incentive to be a good driver. 
We must make it financially unprofitable 
for the individual driver to drive unsafe 
equipment or to drive carelessly. 

While 
given lip service up to now only six major 
experiments have been undertaken to put 
them into practical use. A detailed analysis 
of each of these plans—namely, (1) auto- 


most of these truths have been 


mobile compensation plan, better known as 
Plan (2) compulsory 
automobile insurance (3) unsatisfied judg- 
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the Saskatchewan 





ment fund 


(4) impounding acts 
type Salety responsibility laws and (6) 
financial responsibility laws included in 
comprehensive research re] 
l by tl Missouri: Cha 

{ 1952 JouRNAI 
707 and the November, 1952 JouRrNAI 


722.—Editor | is 


interesting to note the results 


Commerce See October 


particularly 
both 


! ? 
companies and actually as to 


finan 
cially to the 
they about 


whether 


brought increases ot 


decreases in accident frequency. 


Merit Rating Schemes 


In addition to 
mental merit 


these plans are experi 


rating schemes tried by vari- 
ous companies For example, prior to 
World War II, the National Bureau adopted 
plan and then the 
Plan.” Pri 


marily, the plan did one thing and that was 


merit 
“Sate 


first a rating 


famous Driver Reward 
to return to the assured 15 per cent of his 
hability and 
the end of the 
had not 
The plan 


four 


property damage premium at 


policy year, providing a loss 
incurred under the 
lasted 
years and 
causes (1) The 


been contract. 


approximately three or 


1 


was defeated due to two 


decrease in accident fre 
quency was so insufficient that the reduced 
losses were less than the reduced premium 
credits and (2) the discounts not contingent 
which a number of 


on safe driving 


com 
panies began to offer in competition at the 
beginning of the were in 
less than 


The 


created tor 


policy year 

slightly 
driving 
have 


amounts. only those 


granted for safe incentive 
which was to been 


safer driving was not sufficient to bring it 


about It was rather wishful thinking to 


think that a 

per year would deter a careless driver when 
fines ot $25 to $50 did not New York 
State has adopted, effective November 1, 
1952, a merit rating plan which im 
proves to some extent the original plans 
used in that it provides for debit rating 
However, the maximum debit still does not 
provide in my opinion a sufficient incentive 


saving of approximately $6 


new 


to reduce losses 


One current experiment (a principal one 
of its type), compulsory automobile insur- 
ance, still continues in the State of Massa 
chusetts It has 
favorable 


brought about only one 


result and has aggravated two 
most unfavorable conditions. On the favor 
able side of the ledger is the fact that due 
to compulsory insurance a judgment is 
Massachusetts against a driver for 
their law. On the 


ledger, 


rood in 
the limits provided by 
side of the two 


minus however, 


16 


apparent: (1) 


Accidents 
) , 1 lay 
2) many companies due 


rates have withdrawn 


to state 


] } 1 
Irom the automobil 


in Massachuset Che 


financial responsibility in part but has done 


insurance 


state has achieved 


so at a tremendous increase in cost to the 


insuring public both in premiums and in 


victims. Che driver has sloughed off his 


responsibility for his acts; the 


insurance 


companies have assumed it; and there is 
financial 
Massachusetts to be careful. In 


the event the 


no longer a incentive for any 


driver in 
risk is an undesirable one 
from the point of 


view, the state can compel another 


insurance companies’ 
insur 
ance company to assume the risk of a care 
Only in the 


less driver most flagrant cases 


vill the 


state. 


drivers license be revoked by the 
Automobile losses in Massachusetts 


are among the highest in the Union. 


Financial Responsibility 
and Safety Responsibility Laws 


Another of the plans which has been tried 
and which is now in effect in our state is 


best known to u in the name “finat 


le principal dif 


} 
} 
I 


cial responsibility law.” 1 


ference between the financial responsibility 


law approach and compulsory insurance lies 
in the word “compulsory.” In Massachu- 
setts it is necessary to obtain insurance in 
order to drive. In states where a financial 
responsibility law prevails, insurance is not 
Only 
after a driver has an unsatisfied judgment 


levied against 


a prerequisite to getting a license 
him need he show evidence 
of financial responsibility. The law might 
better be called “first chance law” as the 
driver gets the chance to “bump off” one 
free and then if he is unable to 
satisfy the judgment against him he is pre- 
The 


fact that the man injured upon the driver’s 


person 
vented from driving a second time. 


first try may receive nothing does not seem 
particularly to bother either the insuranc« 
company or the legislators. Unfortunately, 
drivers’ rights seem always to be paramount 
to victims’ lives. While it is possibly true 
that an unsatisfied judgment could remain 
a lien against the driver, nevertheless from 
a practical viewpoint it very seldom helps 
the victim forced to settle for 
whatever pittance he may obtain. Only if 
the driver is a man of considerable means 


and he is 


will he carry limits of insurance adequate 
to give proper compensation to the injured 
party. 

A plan known under the name “safety 
effect at 
Union. 


responsibility law” is in 


in 41 


present 


states in the The principal 
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lifference between the financial 
eltect 
' 


safety responsibility law lies in the applica 


responsi 


bility law in mm Missouri and the 


tion of the law as evidence of finan 


insotal 
cial responsibility at the time of the accident 
Missouri vy does not require evidence of 
financial responsibility until such time as an 


insatisfied judgment has been incurred. 


States operated under the safety responsi 
| evidence ol hialcial 
responsibility within ten days after the acci 
lent 


in lieu thereof collateral in the same amount 


bility law reauire 


occurs in the form of insurance or 


is Te iuired lor wmsurance to be posted witl wn 


60 days from the time of the accident 
Should the driver be 


cial responsibility as provided by law, his 


unable to show finan- 


privilege to own or operate a motor vehicle 
is suspended until the law is satisfied or 
one year has elapsed without court action 
\ complete dis- 


others 


or damages being filed 
cussion of this law together with the 
mW bye lig 


Chamber of 


used is contained in the Mis 


sour Commerce report men 


tioned earlier 


Recommended Solution 


1*} 


lhe record speaks for itself. In spite ol 


any of the present plans no decrease in 
accident frequency has been achieved. I: 
plan the ingredient is 
real incentive. The most effective 
people to do anything is to 
make it financially profitable for them to 
do it and unprofitable for them not to 
\ll of the present plans make the results 
of bad driving extremely 
insurance-buying public as a whole but do 
not make it unprofitable to the man who 
causes the accidents. We require a plan 
make certain that victims of 
careless driving will be properly compen 
sated according to the judgments rendered 
by our courts and which will place at least 
a portion of the cost where it belongs—on 
the careless driver. Such a combination 
plan will reduce the accident rate of this 
country. The following recommended solu 
tion is probably not the only solution that 
will do the job, but it will definitely align 
with the public welfare. For 
simplicity, I am outlining the pertinent 
points of the plan without elaboration or 


each one essential 
missing 


way to get 


costly to the 


which will 


insurance 


discussion. 

(1) A standard automobile policy to be 
adopted by each of the 48 states containing 
the following provisions: 

(a) A. single insuring 
bodily injury and property damage with no 
limit 


clause covering 


This will provide adequate protection 
i 


Insured to Kill 


and enable the underwriting company to 
market as a 
satisfactory spread of risk will be available. 
\n additional benefit no-limit 
would obtain is that of placing all 


before the 


stabilize the excess-insuranc¢ 


which a 


pol V 


} 


defendants on an basis 


equal 
law in either a trial by jury or judge. No 


longer will the financial responsibility of the 
defendant results 


or the size ot the verdict 


have any bearing on the 


(b) A mandatory deductible clause in the 
10 per cent for each and every 
claims and $100 for 
loss on property damage 
10 per cent deductible apply 
ing to bodily injury claims shall be subject 
minimum deductible of $500 and a 
maximum deductible of $1,000. Companies 
shall not be 


amount of 
loss on bodily injury 
and 


claims The 


each every 


to a 


permitted to assume final re 
part of the deductible 
indirectly. 


sponsibility for any 


either directly o1 


clause(s) 


(c) Compulsory insurance laws to be en- 
Each pet 
first 
an insurance policy 


s to be competitive. 


order to obtain a 


license will 
be compelled to secure 
from a licensed carrier in the state in which 
he resides. However, the rates while filed 
with each of the state commissioners should 
be permitted to be made on a competitive 
basis, based on the loss and expense ratios 


of the individual carriers 


(d) The law shall provide (and a clause to 
the effect shall be inserted in each policy con 
as the claim to the third 
party is concerned it shall be the responsi 
company to pay the 
loss in full of the deductible 
Che company shall in turn be obli 
gated to obtain from the assured reimburse 


nsotat 


bility of the insurance: 
irrespective 


( lat sc 


ment for the amount of the deductible paid. 
Should any 
ductible(s) to the 
shall cancel the contract, the driver 
have a revocation of his license until such 


assured fail to pay the de- 
company the company 
shall 
time as he has reimbursed the company 
plus interest of 6 per cent from the time 
of the claim. No company shall be com 
pelled or permitted by the state to write 
insurance on a driver for whom a deductible 
payment is pending. No license shall be 
unless 


issued an insurance policy from a 


licensed company is in effect on the driver. 


(e) Policy should be issued in the name 
of the drivers and not on the automobile 
Policies should be available to owners, who 
re not drivers of cars, for their protection 
as owners only but would not protect them 
latter f 


considerably reduced. 
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as drivers. Rates for this type oft 


contract would be 





(2) A 


levied on 


percentage of the 
automobile 


State tax now 


insurance premiums 
by the various states should be specifically 
allocated for the 


Salety 


improvement of police 
personnel and for the 
Satety equipment trathe 
While it is entirely possible that as much 
as >) per cent of the premium may actually 
go for this purpose it is my belief that the 
ovel all | 


pure hase of 


for the control of 


} j 
req will 


msurance cost to the asst 
reduction in 
accident frequency. Furthermore, the de 
ductibles collected from 
will do much to reduce over-all cost to the 


careful driver. 


be reduced as a result of 


careless assureds 


These two major points constitute a plan 
will work if put into effect Che 
results in my opinion will be 


which 


amazing. 


A MATTER OF DISTASTE 


A threat of 
produced 
the warned 


] 


castor oil has probably 


more cures in. juveniles than 


administration of som¢ 
candy-coated medicament. It’s a matte 
that produces the 


of distaste desired 


action 


The Wisconsin Legislative Council 
proposes to make use of this psv« holog 
more of the 


ical maneuver to induce 


State’s motorists to procure liability in 
Surance 
bill for 


which 


protection, It has prepared a 


presentation to the legislaturs 


would include an impoundment 
feature in the state’s safety responsibility 


law 


Wisconsin penalty for 
failure to provide financial responsibility 
is the driver 
The 


this penalty the 


The present 
suspension of the licens« 


and registration plates possible 


vocation of council 
found, has caused only about 80 per cent 
of the vehicles in Wisconsin to be in 

! Believing the this 


sured. increase of 
coverage to be in the public interest, the 
council, in a note appended to its pro 
bill, stated: 


ternatives to financial responsibility more 


posed “By making the al 


distasteful, more vehicles will be = in 


sured Several Canadian provinces, 


notably Manitoba, have incorporated an 
their 


Apparently vehicle 


impoundment feature into Satety 


Responsibility Law. 
impoundment creates a greater psycho 
logical reaction than license suspension 


as more motorists purchase liability in 
About 95% of 


” 


surance vehicles in 


Manitoba are now insured, 


Many people argue that in a free democracy 
we should not compel people to carry insur- 
ance nor should we have the right to revoke 
would like to point 
to drive is not a right 

injured party has the 
inalienable right under the Constitution to 
We 


license men to carry guns, to practice law, 


a driver’s license. |] 
out that the right 
but a privilege—the 


his life and to the prcotection thereof. 


medicine and insurance, to be a pilot and 
result in 
We set very rigid require 

except for the 
“Autoitis” 
have here provided the 


to do anything else which might 
harm to pec ple. 
in every instance 
driver of an automobile. 


eliminated 


ments 
can be 
and we 
serum. It is up to you to secure the im- 
munization and no longer to insure a driver’s 


right to kill. [The End] 


The council is out to make the 1m 


features as distasteful as 
Under the bill’s 
vehicle ! 
the damages exceeded $50 would 


poundment 


possible. terms, any 


uninsured 


involved in an accident 
where 
be impounded in a public garage at the 
would 


the driver of 


owner's expense, It make no 


difference whether or not 
the uninsured vehicle was at fault. The 
vehicle would stay impounded until proof! 
of financial responsibility was furnished 


Both the garage ownet! 





and the person 
having a claim arising out of the acci 
dent would against the 
vehicle with the storage charges constitut 
lien When the value of 
would 


have a lien 


pi 1OT 


ing the 
tl 
owner’s equity in the car to 


reduce the 
than 
$100, the garage keeper could recover by 


ie storage charges 


less 


selling the vehicle. 
While the 


nonresidents as 


would apply to 


the 


measure 
well as residents 
that it would not 
adverse effect on the tourist trade b« 
it is estimated that over 90 per 
cent of them are already insured. Any 
countered, an “unin- 


council said have an 


cause it 1S 
way, the council 
sured nonresident vehicle is just as great 
a hazard as an uninsured Wisconsin 
vehicle.” 


no “kid 


handling of uninsured motorists 


gloves 
If the 
vehicle involved in an acci- 
dent cannot produce a valid 
card, the vehicle would be 
immediately 


The council wants 
owner ot a 
insurance 
impounded 
what other 
means a motorist 


regardless of 
evidence of financial 


may produce. 
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Privileged Communications 


Between Patient and Physician 


By HENRY DUQUE 


7 WENTY-ONE YEARS. AGO, Mr. 
Louis Danziger, then Assistant Counsel 
Mutual Life Insur 
Associa 


urging the 


of the Massachusetts 


ance Company, spoke before the 


tion of Life Insurance Counsel 
statutes privileging communi 
patients. 


upon the 


repeal of the 


cations between physicians and 


He called “blot 
” Uniortunately, that blot in large part 


W hile 


privilege in some states 


such statutes a 
law. 
remains inroads have been made 
, other states 
have extended the privilege. At present the 
weight of legal opinion condemns the privi- 
lege as unsound because it causes infinitely 
more than good. But the 

still remains on the statute books, because, 
Wigmore in f 


the Law of Evidence,’ 


the privilege 


+} > 
on the 


harm privilege 


says his masterful treatise on 


the “real support for 
seems to be mainly the weight 


of professional medical 


pinion mre 
opinion, pre 


” 


upon the Legislature. 


threefold 


(1) to provide a summary of the 


The purpose o! this article is 
Statutes 
and more recent cases of the various states, 


particularly western states, so as to show 
the present 
physician-patient 
(2) to in 


practitioner representing life insurance com 


1 
Makilig 


communications privileged; 


condition of the law 


idicate to the reader, as an active 


panies, the practical problems presented 


by the privilege with some suggestions on 


asserting, attacking, avoiding, and waiving 


the privilege; and (3) to hopefully point 


the way toward the ultimate repeal of the 
statutes creating this privilege 
confidential 


While — the 
} 


between attorney and client w: ‘ivileged 


communication 


4 Wigmore, Evidence, 3d Ed 
Sec. 2380a 

2L. C. J. Mansfield, in Duchess of Kingston’s 
Trial, 20 How. St. Tr. 573 (1776). 

* Boyd v. Wynn, 286 Ky. 173, 150 S. W. (2d) 
G48 (1941). There is still no physician-patient 


(1940), Vol. 8, 


Communications 


paper was presented before the 
mmuittee on Life Insurance Law, Sec 
Law, Bar 


S¢é f tember 


American 
15, 1952 


In urance 


ratiop 


at common law, the communications be 
patient received no 
thought that the 
litigation in the case 


client relation required that 


physician and 
protection. It 


tween 
such was 
reater proximity of 


i 
of the 


a privilege 


attorne’ 
communications 
The 
a patient to a doctor, on the 
only that protection 
against disclosure offered by the physician’s 


protect such 


ainst compelled disclosure com 


munications of 


other hand, received 


code of ethics. “If a surgeon was volun 


tarily to reveal these secrets, to be sure, he 


guilty of a breach of honor and 


to give that in 
which by 
is bound to do, will 


him as any indiscere 


Not only was the 


witness, at c 


physician a competent 


ymmon law, to testify as to 


concerning the and physical 


tacts mental 


condition of a patient, but furthermore, 


neither the physician nor the patient had a 


Josure of 


calle d 


privilege o« objecting to a full dis« 


such facts when the physician 


WaS 


upon to testy in court 


York Le 


mmunications be 


t 
t 
N’ ag 
sNe@W 


In 1828, the 


a Statute 


-gislature passed 
privileging « 
tween physician and patient, and this stat 


privilege in England today, and in some in- 
stances it is a criminal offense for a doctor 
to withhold such information (as in venereal 
disease cases) Nokes (Professional Privilege, 
66 Law Quarterly 68 (1950) 


19 





The author is a member of the 


law firm of Adams, Duque & Hazeltine, Los Angeles 


ute is the parent of all similar laws today.‘ 
The purpose of the privilege was to preclude 
the humiliation of might 
‘I he 


justification for this statute was assertedly 


the patient that 


follow disclosure of his ailments 


that the physician-patient relationship, with 
its frequent disclosures of confidential in 
formation given in with 
nosis and treatment, was even more 
of protection than the attorney-client rela 
tion. Unless a patient could talk freely to 
his physician, secure in the knowledge tliat 
would never be 
patient would refrain from divulging those 
vitally important intimate medical facts 
about himself necessary to enable the phy 


connection diag 


in need 
disclosed, the 


his secrets 


sician to properly diagnose and prescribe 


for his ailment. This lofty sentiment at 
first f 


impression contains a ring of com- 
But practical experi 
ence shows that the privilege was abused to 
extent that 


was the obstruction of justice." 


mendable idealism. 
real function 

A sick man 
rarely, if ever, is deterred from seeing his 


such an its only 


doctor and freely discussing his symptoms 
because of fear that the physician is not 
prevented by law from divulging this knowl 
edge in a law suit. On the contrary, the 
patient’s friends and neighbors are likely 
to have heard every boring detail of last 
month’s operation, or yesterday’s visit ‘to 
the doctor. 


Of the kinds of ailments, says Wigmore, 
that are commonly claimed as the subject of 


*New York Revised Statutes, 1828, II, 406 
(Part III, Ch. VII, Art. 9, See. 73). 

5 1836, Commissioners on Revision of the Stat- 
utes of New York, III, 737; see also Miller. J., 
in Edington v. Insurance Company, 67 N. Y. 185 
194 (1871) 

* Purrington, ‘‘An Abused 
lumbia Law Review 388 (1906) 

7 See the lucid dissent of Owen, J., in Maine 
v. Maryland Casualty Company, 172 Wis. 350, 
178 N. W. 749 (1920). 

®* Wigmore, Evidence, 3d Ed. 
Sec. 2380a 


Privilege,’’ 6 Co- 
(1940), 


Vol. 8, 


20 


things to be shameful to be spoken about 


WIStANCE 
that 
tine, pre 


the privilege, there is seldom an 


where it is not ludicrous to suggest 


the party wished, at the 
serve the knowledge of it from any person but 
From broken 


the physician asthma to 


ribs, trom ague to tetanus, the iacts of the 


disease are not only disclosable without 
shame, but are in fact often publicly known 
and knowable by 


everyone—except the ap- 


pointed investigators of the truth.’ 
The 


privilege, 


reason for the creation of thre 
Wigmore, 1s 


sional jealousy on the part of medical men 


real 
continues prores 
If lawyers are to have their professional 


secrets cloaked with the protection of the 
court, then the secrets of the medical profe - 
are entitled to at least an equal 
But this argument 


breaks down when we realize that attorneys 


sion have 


consideration. even 
are consulted by persons with litigation in 
mind, while sick persons consult physicians 
with no thoughts, but 
purpose of physical cure. 


such solely for the 


Doctors are naturally perturbed about the 
prospect of means of dis 
closure of a personal confidence. This feel- 
ing is founded on the famed Hippocratic 
Oath, which requires physicians to pledge 
that “What I may see or hear in the course 
of the treatment or 
treatment in 
which on no 


bec oming the 


even outside of the 
regard to the life of 
account one must spread 
abroad, I will keep to myself holding 


man, 


such 
»e 


* Edelstein, “The Hippocratic Oath, Tert, 
Translation and Interpretation,” in Bulletin of 
the History of Medicine 3 (Supp. 1, 1943); ef. 
Foxe, The Oath of Hippocrates, 19 Psychiatric 
Quarterly 17, 25 (1945): ‘‘(That) which upon 
careful consideration, should not be spoken of 
abroad I will not divulge, as reckoning that 
all such should be kept secret.”’ And _ cf: 

Hippocratic Oath,"’ Encyclopedia Brittanica, 
Vol. 15, p. 198 (1948): “ (W )hatsoever 
things I see or hear concerning the life of men, 
in my attendance on the sick or even apart 
therefrom, which ought not to be noised abroad, 
I will keep silence thereon, counting such things 
to be sacred secrets."’ 
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pledge, under any of the transla 
tions, can be seen to be “little more than a 
general declaration against gossiping.” It 
easily be that the prohibition 
against disclosure is not absolute, nor was 
it intended to be absolute. Indeed, medical 
ethics provide that professional confidences 
shall not be revealed unless 
required by law." The degree of secrecy is 
conditioned on principles of policy 
as discretion, 


This 


can seen 


disclosure is 


as well 
and it is generally agreed 
that the Hippocratic Oath does not furnish 
the basis for the existence of the privilege 


Physicians themselves, being highly edu- 
cated men, would in all probability choose 
to sacrifice the professional confidence when 
But 
unless the physician can be fully informed 
that the private confidences of his patient 
subservient to the common welfare 
which is to be fostered by repealing the 
privilege statutes and thus removing a need- 
less obstruction to the full presentation of 
evidence in court, we 


like that of 


to do so would serve the public good. 


are 


will have more cases 
Dr. C. E. May of Minnesota. 
Dr. May, unfortunately, was selected by 
John Dillinger, late Public Enemy No. 1, 
to treat that criminal for a gunshot wound 
acquired escape. Was it Dr. 
Mavy’s duty to notify the police, or was he 
ethically bound to The 
perplexed doctor silent, 
for his action in not be- 
professional 


during an 


preserve secrecy ? 


chose to remain 


and as a reward 


traving a trust, he was im 


prisoned for two vears for harboring 

'° Riddell, ‘‘The Law 
2 Lancet 4 (1927) 

11 Principles af Medical Ethics of the American 
Medical Association, Ch. 2, Sec. 2 

12 See Brandeis, ‘‘The Physician and the Medi- 
cal Ethic,’’ 38 Medical Review of Reviews 699 
(1932) 

13 226 Lancet 1183 (1934) 

4“ Z. Chafee, Jr., ‘‘Privileged Communications 
Is Justice Served or Obstructed by Closing the 
Doctor’s Mouth on the Witness Stand?'’ 52 Yale 
Law Journal 607 (1943) 

'S Arizona Code Annotated, Secs 
(1939); Arkansas Statutes 
28-607 (1947); California Code 
dure, Sec. 1881 (4) (1949); 
Annotated, Ch. 177, Sec. 9 (1935); District of 
Columbia Code, Sec. 14-308 (1940); Idaho Code 
Annotated, Sec. 9-203 (1949); Indiana Annotated 
Statutes, Sec. 2-1714 (Burns 1933); Iowa Code 
Annotated, Sec. 622.10 (1950): Kansas General 
Statutes Annotated, Sec. 60-2805 (1949); Louis- 
iana Revised Statutes Annotated, Sec. 15:476 
(1951); Michigan Compiled Laws, Sec. 617.62 
(1948); Minnesota Statutes Annotated, Sec. 595.02 
(West 1946); Mississippi Code Annotated, Sec 
1697 (Supplement 1950); Missouri Revised Stat- 
utes Annotated, Sec. 1895 (1939); Montana Re- 
vised Code Annotated, Sec. 93-701-4 (1947); 
Nebraska Revised Statutes, Sec. 25-1206 (1943); 
Nevada Compiled Laws Annotated, Sec. 8974 
(1929), amended by Stat. 1949, March 29, Ch 


of Medical Confidence,”’ 


23-103, 44-2702 
Annotated, Sec. 
of Civil Proce- 
Colorado Statutes 


Communications 


fugitive under a federal warrant 
The Lancet that 
in every country will applaud his action,” 


Although 


“colleagues 
3 


commented 


Professor Chafee adds that not many lay- 
men are likely to join in the applause.” 


Despite the 


against 


now-appreciated arguments 
the privilege, most states blindly 
New York’s lead in adopting the 
privilege statute, and consequently now 30 
the District of Columbia have 


statute in one form or another.” 


follow ed 
states and 


such a 


Present State of Law 


As heretofore stated, the privilege exists 
by virtue of statute in 30 states.” There is 
no federal statute creating a physician- 
patient privilege, but the federal courts will 
apply the law of the forum concerning 
communications privileged by state statutes 
in civil actions.” The privilege has been 
held to be a rule of evidence and not of 
substantive the the forum 
applies.” 


law, so law of 


The usual statute requires basically that 
the information must be acquired by li- 
practitioners in medicine 


censed general 


and surgery,” that the relationship of phy 
sician and patient the time 
the made, and that 


professional treatment must be contemplated. 


must exist at 


communication was 


Some states add the requirement that the 


privileged information be necessary for 


treatment 


Sec. 1: New Mexico Statutes Anno- 
20-112 (1941); New York Civil Prac- 
North Carolina General 
Annotated, Sec. 853 (1943); North 
Dakota Revised Code, Sec. 31-0106 (1943); Ohio 
Code Annotated, Sec. 11494 (1948); Oklahoma 
Statutes, Tit. 12, Sec. 385 (Cumulative Supple- 
ment 1949): Oregon Compiled Laws Annotated, 
Sec. 3104 (1940); Pennsylvania Statutes Anno- 
tated, Tit. 28. Sec. 328 (1930): South Dakota 
Code, Sec. 36.0101 (1939); Utah Code Annotated, 
Sec. 104-24-8 (Supplement 1951); Washington 
Revised Statutes Annotated, Sec. 1214 (1932); 
West Virginia Code Annotated, Sec. 4992 (1949) : 
Wisconsin Statutes, Sec. 325.21 (1949); Wyoming 
Compiled Statutes, Sec. 3-2602 (1945). See Model 
Code of Evidence, Rules 220-23 (1942). 

‘6 See fcotnote 15. For a comparative analysis 
of the statutes in the various states and terri- 
tories, see the complete and useful compilation 
of the International Claim Association entitled, 
Privileged Communications Between Physician 
and Patient as Affecting Suits on Contracts of 
Personal Insurance, published in pamphlet form 
in 1947 by Security Printing Company, Kansas 
City, Missouri 

1728 USC Sec. 1652 (Supplement 1951). 

% Metropolitan Life Insurance Company vv. 
McSwain, 149 Miss. 455; 70 Corpus Juris 440 

In Re Mossman’s Estate, 119 Col. App. 404, 
6 Pac. (2d) 576 (1932) 


241, p. 525, 
tated, Sec 
tice Act, Sees. 352, 35 


Statutes 
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California’s statute” is typical, insofar 
as it states that a “licensed physician or sur- 
geon can not, without the consent of his 
patient, be examined in a civil action, as to 
any information acquired in attending the 
patient which was necessary to enable him to 
prescribe or for the patient.” (Italics 
supplied.) Most of the western states have 
Statutes 
spect. 


act 


California’s in this re 
But California and Nevada add pro 
which These 
provisos (1) permit the doctor to testify in 


similar to 


visos restrict the privilege. 
will and deed contests as to the patient’s 
(2) the 
to testify when an action is brought under 
the death for 


the death of the patient, (3) and waive the 


mental condition, permit doctor 


statute to recover damages 


statute where the patient brings a personal 
mjury action, on the theory that the patient 
thereby that 
has prescribed for him or treated him may 
testily 


consents any physician who 
These provisos virtually cancel the 
effect of but 


and insurance cases.” 


the privilege in all divorce 


The other western states having statutes 
similar to Nevada and California have not, 
the 


2 


however, adopted proviso clauses.” 


Some states ™ frame their statute in terms 
than 
privilege, but this unfortunate choice of lan 
guage 


treating such statute as creating a privilege 


of “incompetency to testify” rather 


has not prevented most courts from 


2 


to the 
vital to 
the administration of justice as well as the 
public health, as in The 
statutes the also 


restricted by 
Narcotic 


Several states make an exception 


privilege rule where disclosure is 


abortion cases.” 


creating privilege have 
been collaterally 


the 


such laws as 


Act.” These 

*™ Code of Civil Procedure, Sec. 1881. ‘‘There 
are particular relations in which it is the policy 
of the law to encourage confidence and to 
preserve it inviolate; therefore, a person can 
not be examined as a witness in the following 
cases 

(4) Physician and patient. 
‘lan or surgeon. .”” ete. 

*1See 2 Hastings Law Journal 31, 
(1951) 

"Tdaho, Montana, 
Utah and Washington 
utes, see footnote 15 

*% Indiana, Kansas, 
Nevertheless, Kansas and Missouri 
the subject as a privilege 
allow waiver by heirs, 


Uniform Drug 


A licensed phys!- 
at p. 36 


Oregon, 
For 


South Dakota, 
citations to stat- 
Missouri Oklahoma 
courts treat 
inasmuch as they 
which is true in many 
of the jurisdictions having the privilege, for 
example, Schornick v. Schornick, 25 Ariz. 563, 
220 Pac. 397 (1923). 

* Pennsylvania Mutual Life Insurance 
pany v. Wiler, 100 Ind. 92, 100 (1885) 

*% Wigmore, Hvidence, Vol. 8, Sec. 2380, N. S.; 
Alaska excepts insanity; California excepts 


22 


Com- 


restrictions limiting the privilege were in 
large measure due to the continued abuse 
of the original privilege. 


The various modifications of the statute, 
particularly in California, leave a privilege 
which, for all practical purposes, prevents 
disclosure of communications between phy- 
sician and patient only in divorce and insur- 
above. It would 
logical that if part of the privilege should 
be repealed, it should all be repealed. The 
the privilege, 
to allow the patient to consult his 
physician freely without fear that his com- 
munications will later be used in litigation ™ 
should apply equally to both 
cases and will contests, if it is to apply at 


ance cases, aS seen seem 


purported original basis of 


namely 


insurance 


all. If the privilege cannot be invoked in a 
will contest, then it should not be invoked 
in an policy Indeed, 
there 1s more sense in repealing the privi- 


insurance contest. 
lege as affects insurance cases than in many 
other types of Unfortunately, the 
the law of evidence, 
Professor Wigmore, has taken the position 


cases 
leading authority on 
that the privilege has considerable justifica 
tion in insurance cases. Says Wigmore, “In 
actions upon insurance policies, where fraud 
ulent health 
in issue, conduct in 


misrepresentations as to 
the 
volunteering a 


are 
initial 


full 


insured’s 


supposedly avowal otf 


his state of health has put him in the posi 


desire to be 
that 
fairness 


tion of abandoning any 
tive toward the 
and of giving the 


secre 
insurer on subject, 
the 
the truth; and a waiver 
should be predicated by the nature of the 


But SO held 


insurer in 
right to ascertain 


action. have not 


“Vet 


ing 


courts 


the 
a Waiver is not so considerable; for in 
(that is, 


here injury. to justice by deny- 


fairness to honest applicants, who 


mental condition and venereal disease; Michigan 

illegal marriage of persons with venereal 
disease; Minnesota—bastardy; Missouri—abor- 
tion: New York—narcotic investigations; North 
Carolina—gives presiding judge of Superior 
Court the power to compel disclosure when 
necessary to the administration of justice; Wis- 
consin—excepts lunacy and malpractice 

7% Uniform Narcotic Drug Act (1932), Sec. 17, 
par. 2: ‘‘Information communicated to a physi- 
cian in an effort unlawfully to procure a 
narcotic drug, or unlawfully to procure the 
administration of any such drug, shall not be 
deemed a privileged communication.’’ 

27See In re Flint, 100 Cal. 391, 134 Pac. 863 
(1894), where the court said: ‘This provision 
of law rests upon a sound public policy. Its 
object and purpose is to enable the patient to 
make a full statement of his physical infirmities 
to his physician with knowledge that the law 
recognized it as confidential, and guards against 
the possibility of his feelings being shocked 
or his reputation tarnished by their subsequent 
disclosure.”’ 
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nothing to fear) the ought im 
make 
prior 
sometimes he dk 
ing till 


have 
mediately to 
tions 

(whicl 


insurer 


his extrinsic investiga 


among attendant physicians 


ves not do), instead 
have been 
the world; 
re the moral inequities are more 
particular harm 


except to thie 


more premiums 


insured has left 


balances 
by the privy 
the law.” * 
However, the unfairness of the privilege 
whet apy lied to insur 
been 


lat ire, which } as 


ance 


companies has 
the New York Legis- 
statutory 
iption making misrepresentations ma- 


recognized by 
enacted a 
presun 
terial 
tain 


pr Vel 


privilege is invoked in 
effect, this 
the privileg® in actions 
much 


when the cer- 


situations. ™ In statute 
tS assertion ot 
will do 
unjustifiable 1 


that the New 


legislation 


on insurance contracts. It 
to prevent 
fraudulent claims 
York statute will 


throughout the 


While 


strictly 


recovery on 
It is hoped 
induce similar 
United States. 


California’s statute 
the 

liberal 
creating the physician-patient 
and thi liberal 


patient ‘urtl the ru 


parts of 
construed,” 


are 
courts have an 


nounced a rule of construction olf 


the statute 
privilege construction 


favors the le of 


not 
disclosure 


emphasis 


applies patient is 
act in which 
Originally great was 


on the specific wording of the statute, 
For in 
was held that 


statute h: 


drawn 
the Kramer case, it 


the word act” in the 


nice distinctions wer 


Stance, in 


the wor 


had led 


Webb v. Francts 


vader meaning than 


ous distinction 
ial decision in 


Coal Company," where in a personal injury 


action the patient was examined by a phy 


$icial written 


her 
°° Wigmore, Evidence, 3d Ed 
Sec. 2389, p. 833. And see Turner v 
Mutual Life Association of Fresno, 13 Cal 
(2d) 573, 57 Pac. (2d) 222 (1936) 

7% New York Insurance Law, Sec 
misrepresentation that an applicant 
accident or heaith insurance has not 
vious medical treatment or care in a hospital 
or other like institution, shall be deemed, for 
the purpose of determining its materiality, a 
misrepresentation that applicant has not had 
the disease, ailment or other medical impair- 
ment for which such treatment or care was 
given or which was discovered by any licensed 
medical practitioner as a result of such consul- 
tation or observation If in any action to 
rescind any such contract or to recover thereon, 
any such misrepresentation is proved by the 
insurer, and the insured or any other person 
having or claiming a right under such contract 
shall prevent full disclosure and proof of the 


who prepared a 
It was held that the 


report fo! 


tor s 


‘inca dow 


(1940), Vol. 8, 
Redwood 


App 
149 (4): “A 


for life, 
had pre- 


Communications 


where the 
é 


“act,” and therefore the in- 
formation but that the 
doctor did not “prescribe for” or “treat” 
the plaintiff, hence the personal injury ex 
ception of the statute did not apply. The 
that the physician could not 
This interpretation was expressly 
ent City of San 
Court,” where it was 


service Was an 


was privileged, 


result 
testily. 
overruled in the rec 


was 


case oO! 
Francisco % 
held that if a physician-patient relation does 
the injury eXception is as 


broad as the privilege 


Superior 


exist personal 


The reported California cases, as well as 


the reported cases of other western states, 
have not squarely met the problem which 
most frequently challenges insurance coun- 
sel. The typical factual situation is one 
deceased applied for life insur- 
ance knowing he had a serious disease, and 
misrepresents in application his true 
health. The insurance com- 


in defending the case, subpoenas the 


the 
condition of 
pany, 
insured’s personal physician, who can estab- 
lish that he examined the insured before he 
had applied for insurance and notified him 
of his condition and of the existence of the 
1 | 


disease. The insured’s personal representa- 


tive or beneficiary invokes the privilege, 


’s mouth is effectively closed 


In this Wigmore, 
medical testimony is absolutely needed for 
the truth. 
party to 
except as a_ tactical 
litigation. “The advancement of such fraud- 
ulent nor 


and the doctor 


type oT case, SaVSs 
There is 
the 
maneuver 1n 


the purpose of learning 


no reason for the conceal 


facts, 


claims is notoriously common; 


do the culpable methods of some insurers 


or carriers, whatever they have been or 


still are, justify the infliction of retaliatory 


penalties, 


indirectly and indiscriminately, 


by means of an unsound rule for the sup 


pression of truth. In none of these cases 


need there be any fear that the absence of 


nature of such medical impairment, such mis- 
representation shall be presumed to have been 
material.’" This statute has been the subject of 
some confusion in New York, as indicated by 
notes in 1 Syracure Law Review 101 (1949) 
and 2 Syracuse Law Review 370 (1951) 

* California Code of Civil Procedure 
1881 (5); Samish v. Superior Court, 28 Cal 
(2d) 685, 83 Pac. (2d) 305 (1938). 

% California Code of Civil Procedure Sec. 
1881 (4); Kramer v. Policy Holders’ Life Insur- 
ance Association, 5 Cal. App. (2d) 380, 42 Pac. 
(2d) 665, (1935) 

2 Turner v. Redwood Mutual Life Association 
of Fresno, 13 Cal. App. (2d) Pac. (2d) 
222 (1936). 

% Darling v. Pacific Electric Railway, 197 Cal. 
702, 242 Pac. 703, (1925). 

214 Cal. 182, 4 Pac. 
(1931) 


8 37 


Sec 
A pp 


ee an 


> 
Jtd, OE 


(2d) 532, 77 A. L. R. 675 


Cal. (2d) 227, 231 Pac. (2d) 26 (1951) 
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the privilege will subjectively hinder people 
from consulting physicians freely; the ac 
tually injured person would still seek medi- 
cal aid, the honest insured would still submit 
to medical and the 
would still summon physicians to his cure. 
little to be favor of the 
privilege, and a great deal to be said against 


examination, testator 


There is said in 
it. The adoption of it in any other juris- 
dictions is earnestly to be deprecated.” ™ 


In a case tried by the writer in 1949 in 
the Los Angeles Municipal Court,” Honor- 
able Philbrick McCoy, now a state superior 
court judge, in a forward thinking opinion 
logically set forth, reasons why the testi- 
mony of the insured’s doctor should be 
admitted over objection invoking the privi- 
lege. Quoting from the pertinent portions 
of the opinion: 

“Harsh cases usually make bad law 
Plaintiff that the committed 
prejudiced error in permitting Dr. Murray, 
decedent's physician, to testify, without the 


argues court 


decedent’s or plaintiff's consent, to certain 
facts. Without testimony, it is not 
likely defendant could have established the 
equitable defense pleaded, of false and fraud 


this 


ulent representations in the procurement of 
the policy urged, on the 
authority of Turner v. Redwood Mutual Life 
Assn., 13 Cal. App. 2d 573, and Kramer z 
Policy Holders Life Ins. Co., 5 Cal. App. 2d 
480, that the admission of the evidence was 


sued on. It is 


erroneous in view of the provisions of se¢ 


1881, subd. 4, Code Civ. Proc 


tion 


“Time does not permit an analysis of the 
which the 
and the 


authorities importance of the 


question earnestness of counsel 
It must suffice here to state briefly 
the reason for the 
The court has reread the cases cited by 


plaintiff. Whether section 1881, Code Civ 


deserve. 


denial of the motion 


Proc., be strictly or liberally construed, it 


is the opinion of the court that no construc 
tion can permit an insured or his survivors 
to hide behind the cloak of privilege, when 
would commission 


We are 


defense 


result in the 
of a gross fraud on the insurer. 
here dealing equitable 
Neither law equity will 
accomplishment of a fraudulent 


,to do so 


with an 
nor permit the 
purpose, 
when a reasonable construction of a statute 


will permit another conclusion. 


* Wigmore, Evidence, 3d Ed. 
Sec. 2380a, p. 814. 

* Arfsten v. Metropolian Life Insurance Com- 
pany, Memorandum Opinion, Municipal Court 
of Los Angeles, No. 903558, September 13, 1949: 
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(1940), Vol. 8, 


“Decedent applied for the 


volved with full 
condition 


of his physical 
and on the day after his last 
evidence leads to 
that he applied for the 
policy making full 
the hope that he would outlive the two-year 
period in which the policy might be can- 
celled by the company on the very basis on 
which it here relies, namely, the making 
of false and fraudulent representations in 


knowledge 
visit to his doctor Lhe 
but one conclusion 


without disclosure in 


its procurement. It may well be said that 
the facts themselves give rise to an implied 
waiver of any privilege which might have 
existed. It may also be said that to sustain 
plaintiff's contention in this regard would 
go contrary to the very purpose for which 
the privilege was created, which is, of 
course, the full protection of the patient, by 
permitting a full disclosure by the patient to 
his physician of all essential facts. If, as 
been said, that protection cannot be 
taken away from the patient through trick 
or fraud (Smart v. Kansas City, 208 Mo. 
162, quoted with approval in Kramer v 
Policy Holders Life Ins. Assn .), there 
seems to be every reason to give like pro 
tection to his insurer when the erstwhile 
patient attempts, through trick or fraud, 
from the 
deliberate failure to disclose material facts.” 


has 


to obtain benefits insurer by a 


Judge McCoy further supported admis 
sion of the doctor’s testimony in such a case 
by drawing an analogy to the attorney-client 
privilege, which, under the California stat 
ute (Code Civ. Proc. Sec. 1881), contains 
the express exception that the privilege can 
not be the means of perpetrating a fraud, 
as where the client contemplating a fraud 
tries to seal his attorney’s lips by com 
municating such intention to him 
Judge McCoy, “Notwithstanding the dif 
ference in language between the rules gov 
erning the privilege arising out of the 
attorney-client relationship and that arising 
out of the relationship of physician and 
1881, Code Civ. Proc., 
believe that it was the 
afford any 


greater protection to the patient of a phy 


Says 


patient in Section 
this 


intention of the 


court cannot 


legislature to 


as this, than that 
attorney. In 


sician in a matter such 
afforded to the 
short, the 
client attempts to 


client of an 
that 
hide 


either patient or 
behind the cloak 
of privilege in the prepetration of a fraud, 
the privilege must fall with the attempt.” ™ 


moment 


reported in Los Angeles Daily Journal, Sep- 
tember 26, 1949 

% Arfsten v. Metropolian Life Insurance Com- 
pany, cited at footnote 37 
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W hile 
ment of a California court of 
sive and 

right 
ticularly 
noticeable 


this opinion is not the pronounce 
record, it 1S 
judicial 


law, pal 


indicates a trend 


direction. Che case 


in California, does not reveal any 


change of position such as is 
We are still faced with 


the spectre of this illogical privilege, 


recommended here 
recely 
ing both judicial and legislative blessings, 
so our problem becomes one of avoiding 
the operation of the privilege in such a way 


as to protect our client 


Practical Problems 


Asserting the privilege. 
be said that the physician-patient privilege 


Generally, it may 
can be asserted as a bar to disclosure only 
if four conditions are met: (1) At the time 
he gained the knowledge disclosure of which 
is disputed, the person sought to be silenced 
by assertion of the privilege must have been 
a physician or surgeon within the meaning of 
the statute relied upon (for example, Cali- 
fornia requires that he be a “licensed phy- 
sician or surgeon” as seen in footnote 20). 
\ few cases under statutes referring only 
to physicians or surgeons have extended the 
privilege to nurses and other medical assist 
ants as agents of physicians within 
the privilege. In most 
the privilege 


acting 
mstances, however, 
narrowly confined.” 
(2) The knowledge must have been gained in 
the course of a physician-patient relationship 
(for example, California requires that it be 


has been 


patient,” ” Cali- 
Procedure Sec. 1881) 


lengths the gone 


“acquired in attending the 


fornia Code of Civil 


To what courts have 
shown by 
Knights of Pythias.” In 


was called by a hotel 


in finding this relationship in 
Meyer v 


: 
that case, a phy 


the case of 


sician 


*See the Note of Miles J. Lourie exhaustively 
covering this topic in 52 Columbia Law Review 
383 (1952). 

# Fredericks v. Federal Life Insurance Com- 
pany, 13 Cal. App. (2d) 380 (1936) Internes 
took medical history on patient's admission to 
hospital which employed them—no privilege 
Not attending.’’ And see Feldmann v. Con- 
necticut Mutual Life Insurance Company, 10 Life 
Cases 371, 57 F. Supp. 70 (1950). 

"178 N. Y. 63, 70 N. E. 111 (1904) 

No privilege where examination took place 
at request of patient's attorney solely for pur- 
poses of trial preparation San Francisco 1 
Superior Court, cited at footnote 35 

Howard v. Porter, 240 Iowa 153, 154, 35 
N. W. (2d) 837 (1949). In New York it is now 
sufficient that the physician obtained the infor- 
mation in a professional capacity Renihan 1 
Dennin, 103 N. Y. 573, 9 N. E. 320 (1886). But 
ef. 1 Western Reserve Law Review 142, 150 
(1949) where authorities are cited as distinguish- 
ing between symptoms observed and symptoms 
learned by examination, in which only the latter 


Communications 


to attend the insured, a guest of the hotel, 
who had tried to commit suicide by taking 
a preparation called “Rough on Rats.” The 
defendants were able to prove that the in- 
sured to his death, taking 
the doctor and re- 
Nevertheless, 
the doctor administered a hypodermic over 
the insured’s violent objection. The in- 
sured was held to be a patient, although 
he did not 


admitted, prior 


poison and had cursed 


used to be treated by him. 


want to be, and the doctor was 
forbidden to testify about the poison, and 
accordingly the that the 
had committed suicide failed 


defense insured 


But where the physician examines the 


patient not with a view to treatment but 
for some other purpose, the necessary rela- 
tionship does not arise.” (3) The disclosure 
must relate either to “a communication” or to 
“information”, as those words are used in the 
privilege statutes (for example, California: 
“information”). Thus information acquired 
by a within the 
communication of in- 


been 


physical 
privilege.” (4) 
Jormation must 
treatment of 
fornia: 


IMsper tron Is 
The 
have “necessary” to 
the patient (for example, Calr 
“necessary to him to 
California 


enable pre- 
extends 
communications as 
the physician deems 
the privilege has covered 
situations where the physician is unable to 


scribe. or act... >. 
the privilege to such 
either the patient o1 


necessary,” and 


separate the unnecessary from the necessary.” 
that of the 
When the 
disagreement as to who can 
a New York case” 


misrepresentation in an applica- 


The privilege is patient, not 


the doctor.* patient is 


dead, 
there is some 
assert the privilege. In 
involving 
tion for life insurance, the beneficiary of 
the 


insured) was 


the insurance policy (who was not 
personal representative of the 


are privileged Pennsylvania limits its statute 
to include only information acquired through 
verbal communication Adamos v. New York 
Life Insurance Company, 22 F. Supp. 162 (DC 
Pa., 1937). 

“ Kramer v,. Policy Holders’ 
Association, 5 Cal. App. (2d) 380 

* Jahns v. Clark, 138 Wash. 288, 244 
(1905) 

** Novak v. Cricago Fraternal Life Association, 
136 Kan. 609, 16 Pac. (2d) 507 (1932): Wells 
v. City of Jefferson, 345 Mo. 239, 132 S. W. (2d) 
1006 (1939). 

7 Roth v. Equitable Life Assurance Society of 
the United States, 59 N. Y. S. (2d) 707 (N. Y. S. 
Ct. 1945). And see note, 45 Michigan Law Re- 
view 106 (1946). But cf. the later case of 
Empire City Savings Bank v. Ward, 101 N. Y. S. 
(2d) 677 (Super. Ct. 1950) where it was held 
that the beneficiary cannot invoke the privilege 
rule. A beneficiary in New York is also unable 
to waive the privilege of his deceased insured. 
See 1 Syracuse Law Review 101 (1949). 
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permitted to claim the privilege. The court 
that the admission of the privileged 
testimony could be any 
party to the litigation. This loose language 
was rejected in a later decision, however.” 
But in Indiana as well as many other states, 
held that the widow or the 
daughter, as beneficiary under the policy, 
stands in the place of the 
for the purpose of claiming or waiving the 
statute.” By analogy with other privileges, 
the patient’s privilege 
the patient, but survives him to be claimed 


persons 


said 
objected to by 


it has been 


deceased patient 


does not die with 


who are re 
Thus it 


or waived by those 
garded as standing in his place 

appears that at the death of the 
holding the privilege it passes to his repre- 
sentatives” and it may be waived or as 


person 


serted by them.” However, the privilege is 
not available to persons antagonistic to the 


And a 


ficiary who prevents doctors from testifying 


interests of the deceased.” bene- 
why the insured consulted them during a 
five-year period previous to the application 
because the communication was privileged 
can not claim the presumption that the con- 
sultations were for minor ailments.” 

In New York, the objection 
the privileged matter must be specific and 
timely,“ and the burden of* showing that 
evidence sought to be excluded under this 


excluding 


rule is within the prohibition of the statute 
rests upon the party seeking to exclude it.” 


An interesting aspect of the privilege stat- 
utes is the extension of the privilege to 

“Empire City Savings Bank case, cited at 
footnote 47 

# Pennsylvania Mutual Life Insurance Com- 
pany v. Wiler, 100 Ind. 92, 100 (1884)—widow; 
Masonic Mutual Benefit Association v, Beck, 77 
Ind, 203 (1881)—widow; Eacelsior Mutual Aid 
Association v. Riddle, 91 Ind. 84 (1883) 
daughter 

® Fitzgerald vv. 
Company, 5 Life Cases 669 
(Mo. 1941) ‘‘Representative’’ as used by the 
courts in this connection does not carry the 
technical meaning of that word. It includes 
not only the personal representatives of the 
deceased but also his heirs, or even the bene- 
ficiary under the life insurance policy. 

51 O’Brien v. General Accident, Fire and Life 
Assurance Corporation, Ltd., 42 F. (2d) 48 
(CCA-8, 1930) (beneficiary permitted to waive 
the privilege) And see the Fitzgerald case, 
cited at footnote 50 

2 Heir v. Farmers Mutual Life Insurance 
Company, 104 Mont. 471, 67 Pac. (2d) 831 (1937) 

88 Connally v. Equitable Life Assurance Society 
of the United States, 252 N. W. 493 (1934) 

“ Hoyt v, Hoyt, 112 N. Y. 493 (motion to 
strike eut after the full examination of the 
witness was not timely); Deutschmann v. Third 
Avenue Railway Company, 87 App. Div. 503 
(an objection that the testimony is incompetent, 
irrelevant. and immaterial is not sufficient 
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149 S. W. (2d) 389 


alone to raise the question of privilege) 


third 
exhaustive 


communications involving persons 


This is not the place for an 
analysis of the cases on this point.” Suffice 
it to say that where a third person is the 
mere intermediary or conduit between the 
parties, as where, by actual necessity, it is 
third 
physician for help because of the inability 
of the patient, then the privilege will prob- 
ably be applied.” But a third person with 
rather broad powers, such as a nurse while 
acting under the direction of a 
physician, without actually assisting him, 
is probably not within the privilege. At 
least the reluctant to extend it 
this far.” Where the third person is neces 
sarily present, such as a nurse assisting a 


essential for a person to go to a 


general 


courts are 


physician in an examination of the patient, 
the privilege is not destroyed.” It has also 
been held that the privilege extends to those 
doctors who may be called in by the attend- 
specialist,” 
61 


ing physician, for example, a 


as well as the attending physician’s partner 

The 
California courts on the privilege is in the 
Superior Court.” 


most recent pronouncement by the 


case of San Francisco v 
There the plaintiff brought an action for 
At the request of plain- 
examined the 


personal injuries. 
tiff’s 
plaintiff. In his deposition the doctor stated 
that he did not 
tiff and that the sole purpose of the exam- 
ination was to aid the plaintiff's attorney 


attorney, a specialist 


advise or treat the plain- 


in the preparation of a lawsuit. The court 


found that there was no physician-patient 


And 
Godfrey, 100 Cal. 578 (1893) 
Aetna Life Insurance Company, 


see Wheelock v 

5 Hdington v 
T7N. Y. 564 

55 However, see the Comment in 50 Michigan 
Law Review 308 (1951) 

*t North American Union v. Oleske, 64 Ind. 
App. 435, 116 N. E. 68 (1917); People v. Brower, 
53 Hun. (60 N. Y.) 217, 6 N. Y. S. 730 (1889) 

58 Prudential Life Insurance Company of 
America v. Kozlawski, 226 Wis. 641, 276 N. W 
300 (1937); First Trust Company of St. Paul v 
Kansas City Life Insurance Company, 79 F. 
(2d) 48 (CCA-8, 1935) 

* Culver v. Union Pacific 
441, 199 N. W. 794 (1924). 
Federal Life Insurance Company, 13 Cal. App 
(2d) 585, 57 Pac. (2d) (1936) But not where 
the third party is unnecessary, such as a spouse. 
Millin-Johnson Company v. Pennsylvania Mutual 
Life Insurance Company of Philadelphia, 2 F 
Supp. 203 (DC Calif., 1933) 

” Provident Life & Accident Insurance Com 
pany v. Chapman, 152 Miss. 747, 758, 118 So 
437, 439 (1928); Sumpter v. National Grocery 
Company, 194 Wash. 598, 78 Pac. (2d) 1087, 116 
A. L. .R. 1166 (1938). 

| Mississippi Power and Light Company v 
Jordan, 64 Miss. 174, 184, 143 So. 483, 485 (1932). 

*2 37 Cal. (2d) 227, 231 Pac. (2d) 26 (1951) 


Railway, 112 Neb. 
Cf. Frederick v. 
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privilege, because of the lack of a physician 
patient relationship But the court held that 


' ' 
there was an attorney-client privilege. Since 


the attorney-client privilege extends to agents 
of communication of the attorney” as well 


se of the client the court said: “It 


the communications ot 


the attorney's agent to the attorney are within 


the privilege, because the attorney's agent 1s 


he client’s sub-agent and is acting 
the client.” 


In those States 


as such 


The implications of this case 
having no physician 


ge, communicié made to 
ician may vet be pri g ie can 


And 


states having the physician-patient privi- 


und to be the attorney's 


agent 
lege, an insurance company might have an 
express waiver of such privilege in its appli 
cation, yet nevertheless be unable to elicit 
the testimony of a physician who examined the 
established that the 


examined at the instance 


insured if it could be 


insured was so 
of an attorney.” 
Attacking or avoiding the privilege.—In 


addition to the negative 
' 


attack upon the 


privilege accomplished by proving the lack 
four elements 
of the 


methods of 


of any one of the necessary 


for the existence privile ge,” there are 
attacking the 


finds 


Wigmore™ suggests 


certain positive 


privilege, none of which, however, 


versal ac ceptance 


! ge be 
confidentiality only according to the circum- 
While the 
not stray far from the 
that the 


limited by implving 


stances of each case courts do 
dogmatic position 


mere and 


relation of physician 


patient implies a confidentiality for all com 
munications, Wigmore urges that the claim 


ant of the privilege be forced to accept the 


“53 A. L. R. 369: Wigmore, Evidence 
(1940), Vol. 8, Sec. 2301, p. 584 

139 A. L. R. 1250: Wigmore, Evidence, 
3d Ed. (1940), Vol. 8, Sec. 2317, p. 615 

® See In re De Neef, 42 Cal. App. (2d) 691 
(1941) where it was held that an express waiver 
in an insurance application of the physician- 
patient privilege was insufficient to waive hus- 
band-wife privilege 

* (1) that communicant ‘physician or 
surgeon’’; (2) information was gained in course 
of physician-patient relationship: (3) must be 
a “communication” or ‘‘information’’; (4) which 
was ‘‘necessary’’ to treatment of the patient. 
California Code of Civil Procedure, Sec. 1881 

* Wigmore, Evidence, 3d Ed. (1940), Vol. 8, 
Sec. 2381, p. 815 

6 Hamilton, J. in Cross 1 Equitable Life 
Assurance Society of the United States, 4 Life 
Cases 484, 228 Iowa 800, 293 N. W. 464, 467 
(1940) 

® Tompkins v. Pacific Mutual Life 
Company, 53 W. Va. 479, 44 S. E 


, od Ed. 


was a 


Insurance 
439, 62 


Communications 


burden of establishing in each case all the 
facts necessary to create the privilege, and 
that this burden include the proof of facts 
showing confidentiality. As we have seen, 
the confidentiality is destroyed if the com- 
made in the f 


Another suggested 


munication is presence of a 
third party not an agent. 
argument is that the patient’s privilege be 


said to die with him.” 


The privilege has no application where 

one is examined by a physician of the in 
° . “oo 

surer under a provision of the policy” nor 

which the 


doctor acquired during his social acquaint- 


does it apply to information 
ance with the insured prior prior to estab- 


lishing the physician-patient relationship.” 
Where the physician was an employee of 
a public hospital, there was no relation of 
private physician-patient, so the physician 


was allowed to testify as to insured’s 
physical condition, her treatment, and com- 


munications which were made.” 


And 


erally 


while hospital records have gen- 


been held to be privileged” insofar 
the doctor’s diagnosis and 


as they contain 


findings as to the patient’s condition, ™ the 
decisions are split on whether other parts 


Wigmore ™ 


further question of whether the 


of such records are admissible 


raises the 
privilege should apply to the records of a 
state hospital, where the confidential char 
books is their 


acter of the overridden by 


public nature. 


Perhaps the most practical course for 


insurance counsel to adopt in the face of the 


successful assertion of the 


privilege is to 
as possible other than 


itself, 


show as many facts 


the privileged communication and 


hope to thus permit the judge or jury to 


(1903); 
Evans, 


L. R. A. 489, 97 Am. St. Rep. 1006 
Metropolitan Life Insurance Company v 
183 Miss. 859, 184 So. 426 (1938) 

7 Ranger, Inc. v. Equitable 
Society of the United States, 14 Life Cases 623 
(1950). Family matters incidentally learned by 
physician while professionally attending patient 
as privileged—see A. L. R. 1202 

™ Lumpkin v. Metropolitan Life Insurance 
Company, 10 Life Cases 1137, 75 Ohio App. 310, 
62 N. E. (2d) 189 (1945). Frederick v. Federal 
Life Insurance Company, cited at footnote 59 

"2 See Charles T. McCormick, ‘‘Use of Hospital 
Records as Evidence," 3 Tulane Law Review 
371 (1952); see also 14 Southern California Law 
Review 99 (1941). 

™ Kaplan v. Manhattan 
pany, 3 Life Cases 35, 71 
F.. (2d) 463, 465 (1939) 

* Wigmore, Evidence, 3d Ed 
Sec. 2382, p. 820 


Life Assurance 


Life Insurance Com- 
App. D. C. 250, 109 


(1940), Vol. 8, 





infer the true nature of the communication.” 
If the physician is one of the insurance 
company, or of a company which examined 
the insured and refused to issue a policy 
on him, such physician’s testimony about 
insured’s health is not privileged inasmuch 
as the information was acquired while act 
ing as agent for the insurance company and 
not while 
to the applicant.” A hypothetical question 
had 


rendering professional services 


to a physician who has professional 


relations with the patient is of course not 
privileged.” A physician who never at 
tended deceased may testify concerning an 
physician testify as to 


autopsy.” A may 


ordinary facts and incidents which are 


plain to everyone without expert or pro 


fessional knowledge.” 


According to the exhaustive collection of 
New York THe INsurRANCE LAW 
Journa., April, 1947, page 291, it is com 
petent to prove the following: the 
of the physician, that the insured was a 


cases in 
name 


patient of the physician, that the physician 
consulted by the that the 
insured attended the physician as a patient, 
that the physician treated the insured (pre- 
scribed for him, examined him, prescribed 
medications), how often the physician saw 
the insured, how many times he attended 
him, whether attendance by the physician 
hourly, the number of visits, 


was insured, 


was daily or 
the dates of each visit, that the insured was 
sick, that he was sick on certain dates, that 
he was confined to his bed, the duration 
of the illness, the duration of his confine 
ment that the doctor left medicines for the 


insured to take, the contents of the doctor’s 


prescription, whether insured was sick 01 


™ For a thorough compilation of the New 


York law on this point, see Stoddard, The 
Insurance Law Journal, April, 1947, p. 291 It 
is generally held that a physician is free to 
testify as to the fact (1) of his employment 
(Houghton v. Aetna Life Insurance Company, 
73 N. E. 592—Indiana), (2) of having been 
consulted (Nelson v. Nederland Life Insurance 
Company, 81 N. W. 807—Iowa), (3) of having 
attended and treated the patient (Price v 
Standard Life Insurance Company, 95 N. W 
1118, Minn.), (4) of the place and duration of 
the treatment (Patten v. United Life Associa- 
tion, 31 N. E. 342—New York) (5) of the 
number and dates of his visits (Breisenmeister 
v. Supreme Lodge, 45 N. W. 977—-Michigan) 
and (6) that the patient was ill (Patten 1 
United Life Association). 

™ Lynch v. Germania Life Insurance Company, 
132 App. Div. 571 (N. Y.); Travelers Insurance 
Company v. Pomerantz, 218 App. Div. 431 
(N. Y.) 

™ Butler v. 
(1926). 
tion contain the 


28 


Rule, 29 Ariz. 405, 242 Pac. 436 
But New York requires that the ques- 
direction that the doctor lay 


well two months before the application was 
signed, that the physician operated on the in 
sured at a certain hospital, the dates of entry 
and discharge from the that the 
doctor advised the insured to submit to further 
that the 

pictures, 


hospital, 


tests, doctor recommended taking 


X-ray the 


cured when the physician's services ceased, 


whether patient was 
whether insured enjoyed good health and a 
sound body during a certain month, and 
whether insured was sick or well two months 
before the issuance of the policy, However, 
the fact that the physician was a specialist in 
a certain disease will not be admitted in the 
an objection that the only purpose 


ao 


face ot 
is to show that the insured had the disease 


Failing to call a witness in one’s own behalf 
gives rise to inference in many states,” but 
in ¢ 
that 
and 


‘alifornia it is error to instruct the jury 
if the patient fails to call his physician 
for failure, the 
would have 
interence 


shows no reason such 
the testimony 
And no adverse 

the that the ce 
ceased’s personal representative invokes the 


privilege.” 


As 


physician 


law presumes 


been adverse.” 


may be. drawn from fact 


certificates, the attending 
the 


certificate is 


death 
who 


ior 


made statements on 


which insured’s death based 


may testify about stated therein to 


the 


facts 


extent necessary to explain or qualify 


any recitals in the certificate without vio 


lating’the privileged communication doctrine.” 


Waiver.—The diffi 
culty with this privilege is to obviate it in 
the first instance 


ideal way to avoid 


When state legislatures fail 
ed to correct the abuses of the privilege, many 
companies commenced placing,a waiver agree 


ment into the application for the policy, or in 
aside all knowledge or information which he 
acquired as an attending physician Meyer 
Standard Life & Accident Company, 8 App. Div 
74 (N, Y.) 

%® Felska v. John Hancock Mutual Life Insur 
ance Company, 144 Misc. 508, 511; 79 Insurance 
Law Journal 1268 

7” Polachek v. New York Life Insurance Com 
pany, 147 Misc. 16, 19; 83 Insurance Law Jour 
nal 444, aff'd 240 App. Div. 1028 (N. Y.) 

“ See generally, The Insurance Law Journal, 
April, 1947, pp. 291, 295, 296; Klein v. Prudential 
Insurance Company, 221 N. Y. 449, 453 

Cooley v. Foltz, 85 Mich. 47, 48 N 
(1891) 

% Thomas v 


W. 176 
Gates, 126 Cal. 1, 58 Pac. 315 
but see Webb v. Lewald Coal Company, 214 Cal 
182, 4 Pac. (2d) 532, and Cook v. Los Angeles 
Railway Company, 169 Cal. 113 (1915), 105 Pac. 
1013 

*§ New York Life Insurance Company v. New- 
man, 10 Life Cases 912, 311 Mich. 368, 18 N. W. 
(2d) 859 (1945) 

“ National Benevolent Society v 
Okla. 331, 48 Pac. (2d) 1047 (1935). 
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the policy itself, making a waiver of the privi 


lege a condition of the policy and sucl 


waivers have generally been upheld by the 


SS 


courts.” These waivers, being prepared by 


the insurer, naturally are strictly construed.” 


Although the 


either expressly ot 


privilege may be waived 
View ot! 
that the 
Vhis 


construction 


impliedly, the 
the California courts seems to be 
intention to waive must be clear.” 
liberal 


followed in California resulted in the hold 


view plus the rule of 
ing that the expressed written waiver of the 
privilege in an application for 
only extended to communications prior to 


insurance 


the date the policy was executed and did 


not waive the privilege as to subsequent 


communications,” Interesting problems are 
raised as to how broad the waiver can be 
constitute a 


filling out a 


Can it be so broad as to 


waiver by the mere act of 


? 


Wigmore suggests that 
the mere contract of life 


medical application 
insurance, being 
based as it is upon the fact of bodily condi 
should be 
by both 


tion, deemed an implied waivet 


‘ 


parties.” By analogy to the a 


torney-client privilege, which is waived in 


" 
Will 


to permit the 


as to the deceased’s 


cas attorney to testity 


mental condition, it 
that Wigmore’s argument for 


Waivers in life 


would seem 


1 msturance cases 15 


justihed 


mnflict 


If an express waiver 1s 


Another interesting point is the c 
of laws question 


1 


wainst public policy in the contracting 


% Neu York Life Insurance 
Renault, 11 F. (2d) 281, 282 (1926); 
Life Insurance Company v. Brubaker, 96 Pac 
62 (Kan 1908) See cases, 8 Couch on Insur 
ance 7107 (Sec. 21999). New York and Michigan 
have held such waivers to be invalid. Knights 
of Pythias v. Meyer, 198 U. S. 508, 25 S. Ct 
754 (1905), aff'g 178 N. Y. 63, 70 N. E. 111 (1904) 
Gilchrist v. Mystic Workers of the World, 188 
Mich. 466, 154 N. W. 575 (1915). For a com 
pilation of waiver statutes, see 8 Mississippi 
Law Journal 156 

“ Thus they are good to waive only the physi 
cian-patient privilege, and not the husband-wife 
privilege. (Jn re De Neef, cited at footnote 65.) 

* Kramer case, cited at footnote 44 

* Turner v. Redwood Mutual Life Association, 
cited at footnote 44. For a case holding that 
publication of the information does not waive 
the privilege, see Polish Roman Catholic Union 
v. Palen, 7 Life Cases 827, 302 Mich. 557,5 N. W 
(2d) 463 (1942) 

*” Wigmore, Evidence, 3d Ed 
Sec. 2388b, p. 831 

“” See John Hancock Mutual Life Insurance 
Company v. Yates, 299 U. S. 178, 57 S. Ct. 129 
81 L. Ed. 106 (1936). Connecticut General Life 
Insurance Company v. Boseman, 84 F. (2d) 701 
(CCA-5); and see generally Corpus Juris Secun 
dum, ‘‘Conflicts,’’ Sec. 11d (1), p. 890 

“For example, Mississippi Statute, 1944 
March 31, Ch. 315, p. 540. As to waiver by the 
personal representative or the named bene 


Company l 
Metropolitan 


(1940), Vol. 8 


Communications 


state a 


waiver 


state, but can the 
contract contain a clause, 
and then provide that the laws of state X 


> 


permitted in 
validly 


will govern 

\s to 
mit the personal representative, or if there 
As has been 


who may waive, most States per 
be none, the heirs, to do so. 
seen, personal representative in most cases 
means beneficiary.“ Some states prohibit 
the personal representative from waiving 
; tend to 


memory of the patient,” or where the pet 


if to do so would disgrace the 
sonal representative has an interest adverse 
to the patient’s estate.” As a general rule, 
the same persons who may assert the privi 


a 
lege may waive it 


Trends and Conclusions 


openly 
privilege, Texas ™ 
Nevada has adopted California’s 
will and deed 
and death actions from the 


Some enlightened states have 


repudiated the such as 
and Illinois 
provisos excluding contests, 
personal injury 
operation of the privilege.” California ™ and 
many other states have destroyed the privilege 
board physicians, and to 


some extent the privilege ot physicians in 


of state narcotics 
And some 
states further nullify the privilege by mak 
ing the exercise of it create a presumption 
that the testimony 
verse” or that the 


workmen’s compensation cases.” 


would have been ad 


misrepresentation was 
material."” 


ficiary, see notes 15 A. L. R. 1544: 48 L. N. S 
418 3ut to the effect that deceased's personal 
representative may not waive, see Parisky, Ad 
ministrator v. Perstorff, 63 Ohio App. 503, 27 
N. E. (2d) 254 (1939), noted in 14 Temple Uni 
versity Law Quarterly 547 (1940) 

* But cf. Stiles v. Clifton Springs Sanitorium 
Company, 16 United States Law Week 2254 (DC 
N. Y., Oct. 31, 1947), where waiver was per 
mitted because deceased's memory was already 
tarnished 

* New York Civil Practice Act, Sec. 352 

" Cited at footnote 50 

*% Crow v. State, 230 S. W. 148 See Cox 
“The Doctor in Court,'’ 7 Texas Bar Journal 
141 (1944) 

“Statutes 1949, March 29, Ch. 241, p. 525 
Sec. 1, amending 1929 Nevada Compiled Laws 
Sec. 8974 

" California Statute 1949 
Pp. 2566, Sec. 4, 
Sec. 11104 

"Labor Code, Div. 4, 
tion and Insurance, Ch. 7, Medical Examinations 
Sec, 4055: “Any physician who makes or is 
present at any such examination may be re 
quired to report or testify as to any results 
thereof.'’ New Mexico Statute 1947, March 18 
Ch. 109: Arizona Statute 1925, Ch. 83, Sec. 79 
par. 6, Revenue Code 1928, Sec. 1446 

” Thomas wv. Maryland Casualty 
32 So. (2d) 472 (La. App. 1947) 

"New York Insurance Law, Sec. 149 (4) 


29 


August 1, Ch. 1475, 
amending Health & Safety Code 


Workmen's Compensa 


Company, 





The leading authorities on the law of 
evidence roundly condemn the privilege.” 
sut while most states seem to be restrict- 
ing the privilege, a few states are continuing 


y 102 ' 
Wigmore says the expan 


to expand it. I 


sion of the privilege is “unwholesome” and 
that the 
only within the narrowest limits required 
by principle. Every step beyond these limits 


helps to provide, without 


privilege “should be recognized 


any real nece it 
justice 


KY ' 
North 


an obstacle to the administration of 
Of the states having the privilege 
Carolina has perhaps the best policy of pre 
The North 
states the privilege and then add 
that the judge of a 


venting Carolina 


gross 


103 


injustice. 
statute 


“Provided presiding 


superior court may compel such disclo 


sure, if in his opinion the same is necessary 


for the proper administration of justice 


HOW WOULD YOU ANSWER? 


The following two problems are from 
the law 1952 American 
Institute (C. P. C, U.) Examination 

Sa) fer 
carrier for 


section of the 


with a 
Before 


shipping the goods he had purchased an 


goods he owned 


common shipment 
inland marine policy which named him 


contained a clause conferring 


subrogation 


assured, 
rights on the insurer, and 


declared: ‘It is warranted by the assured 





that this insurance shall in no way inure 


to the benefit of any carrier.’ The goods 
were shipped under a bill of lading which 
‘Any liable for 
damage to the shall 
full benefit of insurance 


property.’ During transit the goods were 


stated carrier loss of o1 


property have the 


any upon said 
destroyed by fire. The insurer paid ‘L’ 
$6,000, the value of the goods, under an 
that 
reduce or eliminate 
and that ‘L’ 
cover $6,000. 


carrier to 


agreement such payment did not 
the carrier’s liability 
would sue the carrier to re 
In a suit by ‘L’ against the 
$6,000, the latter 
(1) That it was 


not liable because there was no evidence 


recover 
pleaded three defenses: 


indicating that the fire was attributable 
(2) That the quoted 
provision in the bill of lading invalidated 
the quoted insurance 
(3) That ‘L’, having already re- 
ceived $6,000 from. the 
seeking double payment for his loss 


to its negligence. 


provision in the 
policy 
insurer, was 


Indi 





% Wigmore, Evidence, 3d Ed. (1940), Vol. 8, 
Secs. 2380, and following: Hale, Codification of 
the Law of Evidence, p. 111 (1937). 

12 Wigmore, Evidence, 3d Ed. 
Sec. 2192. 


30 


(1940), Vol. 8, 


But this safety valve leaves room 


for abuse, since different judges may have 


even 


entirely different views on what is “neces- 


sary” for the administration of justice. 


Nevertheless, it is a step in the right direction 
The 


modifications 


various statutory and judge-made 
and tacked nto 


the privilege will not, however, correct the 


limitations 


basic fallacy inherent in the privilege itself 
“All that can be said is that an ill-advised 
initial principle is sure to tempt judges, sooner 
it.”™ As we 
facilitated 


insurance 


or later, to do violence to 
have seen, the privilege has greatly 
the furtherance of fraudulent 
claims. It is up to us, as lawyers, to urge 
the legislators in our respective states to 
this evil by a repeal of the statute 


[The End] 


correct 


cate your opinion of the validity or in- 
validity of these 


gether with a complete explanation in 


each of defenses, to- 
» 
each case. 

II. “All the following cases arose un- 
der the New York Standard 
Policy of 1943. In each case the insurer 
refused to pay the loss in question. In 


Form Fire 


each case state whether the insurer’s re- 
fusal is legally correct, together with an 
explanation indicating which provision of 
the policy is involved. 

“(a) Insured carried a fire policy on 
a farm dwelling and contents. Farly in 
June he removed the contents and failed 
to make any further use of the dwelling 
during June, July and August. At the 
August the 
stroyed by fire. 


end of dwelling was de 
Insured carried a fire policy on 
the contents. He moved 
home and took his 


“(b) 
his home and 
to another furniture 
with him. The furniture was destroyed 


by fire in the new home. 


“(c) Insured carried a fire policy on 
premises described in the policy as a ‘fur- 
niture Later he 
use the premises as a furniture 
house and, instead, several 
dred automobile batteries there. 
this prevailed the 
were damaged by fire.” 


warchouse.’ ceased ti 
ware- 
hun 


While 


premises 


stored 


condition 





1 North Carolina General Statute 1943, Ch. 8, 
Sec. 8-53 

4 Wigmore, Evidence, 3d Ed. 
Sec. 2385, p. 827 


(1940), Vol. 8, 
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The Scientific Expert 


By ABE R. PETERSON 


This paper was presented—as part of 
a panel on ““L:xpert Testimony in Insur- 
before the Committee on 
Insurance Law Practice and Procedure, 
Insurance Law Section, American Bar 
Association, last September, in San Fran 
The author is a member of 
Eckert, Peterson & Leeming, Chicago. 


ance Cases” 


cisco. 


TO ONE KNOWS and, in all probability, 


no one ever will know how many non- 
medical, scientific experts there are, because 
there could be as many experts as there are 
various fields of human activity and, as we 
all are aware, human activities are not fixed 
Dean 


non 


state of flux 
different 
medical experts and does not claim that this 
list is all-inclusive.’ It must be 
that most every new invention or 


but are in a constant 


Rogers refers to some 450 
remembered 
discove ry 
creates additional fields in which the man 
of ordinary intelligence has to have assist 
ance of an expert to understand what 
all about. It is interesting to note in Dean 
Rogers’ list that not 
20 of the 


were 


more than one out of 


nonmedical experts he describes 


ever heard of when Abraham Lincoln 
rode the circuit in Illinois. The expert elec 
trician has replaced the expert candlestick 
maker. The expert engineer 
has replaced the expert The 
expert diesel engineer, the expert airplane 
pilot, the expert electronic engineer are but 
the more important 
additions to the already long list of scientific 


automotive 
horseshoer. 


a few of and recent 


experts. 

In Lincoln’s day, drunkenness was a mat- 
ter of 
1 Rogers, Law of Expert Testimony, 3d Ed 
(Werne—Matthew Bender, 1941), p. 799 

2 Toms v. State, 239 Pac. (2d) 812, (Okla. Cr. 
App. 1952); People v. Bobczyk, 343 Ill. App. 504, 
99 N. E. (2d) 567 (1951); McKay v. State, 235 
S. W. (2d) 173, (Tex. Cr. App., 1950); People 
v. Morse, 325 Mich. 270, 38 N. W. (2d) 32: 
(1949). 


common knowledge, rather than a 


, 


Scientific Expert 


subject for scientific analysis by means of 


the drunkometer. Yet today, three out of four 
states permit evidence based upon the use of 
this device * the purpose of which is to estab- 
lish by an analysis of the breath, the degree 
of concentration of alcohol in the body and 
to permit an inference based upon this proof 
that a person was or was not intoxicated in 
a legal sense. lawyers of a hundred years 
ago didn’t feel that they needed a machine 
to detect a liar,’ and, as for the alienist, they 
neither had him nor knew that they needed 
him, 


\ mere recitation of the subjects in which 
scientific experts might be called as wit 
would exhaust the 
lotted to this panel, 


entire time al 


nesses 


Qualifications of Scientific Expert 


One must first consider the technical, legal 
qualific ations of the witness. That presents 
to the court the question of whether or not 
this man is so qualified that he should be 
permitted to give a type of evidence which 
the lay witness would not be permitted to 
rive. The court must determine what amounts 
to the prima-facie qualification of the ten 
dered expert. Many 
have failed to recognize the distinction be 


Witness as an courts 
tween that degree of legal qualification which 
presents a question for the court and goes 
solely to the admissibility of the testimony 
of the 


witness and those questions of quali 
fication which 


affect the 
| 


testimony and which 


weight of his 
are questions for the con 
jury. For example, in a 
1951* the Supreme Court of 


Rhode Island held that an offer to stipulate as 


sideration of the 


case decided in 


to the qualifications of the witness barred any 
‘See Henderson v. State, 230 Pac. (2d) 495 
(Okla. Cr. App. 1951) for a discussion of use of 
the ‘‘lie-detector’’. 
‘State v. Douglas, 78 Atl. 
1951) 


(2d) 850 (R. L, 





further questioning upon that subject. Cer 

tainly an offer to stipulate that a witness is 
qualified makes it unnecessary for the court 
to determine the 
qualification but it does not mean that the 
jurors should be deprived of knowledge of 
the qualifications of the expert and required 
merely to count the experts rather than t 


preliminary question of 


weigh their testimony 

The general rule is that whether a witness 
is qualified to testify as an expert witness is 
for the trial court’s decision and it may be 
that you satisfy the court and the jury in thi 
respect but it is extremely important that 
from which a re- 
viewing court can also see that the witness 
qualified. The qualifi 
cation of expert witnesses has been consid- 
ered in more than two hundred reported 
If other jurisdic tions 


your record show facts 


is, in fact, properly 


cases in Illinois alone.® 
have had similar experiences it clearly dem 
onstrates how important it is to make certai 


that the witness is, in fact, an expert. 


Procuring Scientific Experts 


Scientific experts obtain their training gen 
erally in one of two schools—either in the 
colleges and universities or in that famous 
post-graduate school known as the “school 
of hard knocks.’ 
to which makes the better impression on the 
jury. The answer is, “I don’t know.” The 
academic man has certain advantages. Every 
trial attorney has noted the favorable effect 
upon jurors when the head of a department 
university recites his 


Inquiry is often made as 


of science in a great 
qualifications. Ordinarily, such men express 
themselves fluently, and, when persuaded to 
talk in layman’s language, make good wit 
If confronted with such an expert, 
I am 


nesses. 
you may have to “fight fire with fire.” 
reminded of a case which I tried where it 
was that a so-called robe” 
which was being worn by a young lady 
exploded when a spark from a cigarette 
fell onto the fluffy The 
tion of combustibility of the material be 
[ Plaintiff 


man who sought to 


claimed “emutex 


material. ques 


came of paramount importance 
called as an expert 
qualify by the fact that he had been gradu 
from the Armour Institute of Tech 


In cross-examination, I stressed that 


ated 
nology. 
fact almost to the exclusion of all others. | 
then called the head of the appropriate de 
partment of the same school as my ex: 

and emphasized that whatever plaintiff's 
expert knew about the subject, he learned 
at the hands of my witness. One of the 


‘King and Pillinger, Opinion Evidence in 


Illinois (Callaghan, 1942), p. 258 
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members of that obviously intelligent ju: 
told me that the professor had convinced 
them that his student should have flunked 


the course 


Under some circumstances, however, the 
practical man is preferred to the theoretical. 
He may not be able to teach the subject, 
He stands up 


better on cross-examination, for instead of 


but he knows the answers. 


trying to justify his position by resorting 
to theory, he gives the much more convincing 
answer “not according to my experience.” 
The juror who has had limited formal edu 
cation himself clings to the proposition that 
there is no substitute for experience. To 
him, Henry Ford and Thomas Edison are 
experts, schooling or not. 


Ordinarily, your client, if he is engaged in 
a technical field, can suggest prominent men 
in the field. In a case involving the use of 
dynamite, we went to the manufacturer for 
an expert. When this man testified from 
the witness stand that dynamite would burn 
like coal, opposing counsel dared him to 
prove it. The witness, who had convinced 
us of this in our office, pulled a stick from 
his pocket and was about to demonstrate 
when the judge ruled that experiments 
would not be permitted in the courtroom 
I must say that the judge acted with great 
promptness and considerable firmness, but 
the jurors were certainly impressed by the 
readiness of the witness to prove his point. 


I need hardly tell you that the ideal ex 
pert is the one who combines both formal 


training and practical experience. 


Can Expert Be Compelled to Testify? 


If you go to the books you will find that 
there has a good deal of litigation 
upon this subject and that problems do 
It is not difficult to imagine that in 
many communities the supply of experts 
upon any particular subject may be very 
limited. Suppose you find that your op- 
ponent has consulted the only 
expert, has had that expert make the nec- 
preliminary investigation and has 
secured from him an opinion which is favor- 
able to your side of the case. For obvious 
reasons, he then elects not to use the expert. 
What can you do about it? Can you serve 
a subpoena upon him and compel him to 
testify as you might in the case of any non- 
expert witness? The answer to that ques- 
tion is not at all simple. Obviously, a 


be« n 


arise . 


available 


essary 


¢ See Note, 2 A. L. R. 1576 (1919). 
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tremendous injustice can be worked if a 


party to litigation can be permitted to dis 


qualify the available experts by contracting - 


with them, although he knows full well that 


I them. Some 


he does not intend to us 
courts have taken the position that it would 
be “unfair” to require a party who has been 
employed as an expert by one side to testify 
for the other. This is not stated as a matter 
of privilege, but 
sideration of fireside equity which is rathe1 
hard to define. Actually, the problem can 


be subdivided into several smaller problems. 


seems to be some con 


Can the expert be required to testify for 
the same statutory fee provided for othe 
Can he be compelled to testify 
from 
accepted a fee 
take 


spc ial 


witnesses? 
increased fee? Is he excused 
testifying because he has 
from someone Several 
the position that the expert has no 
privilege and can be compelled to testify 
and is entitled to no compensation othe 
than that provided for 
This is even stated to be a majority rule 
It is not entirely realistic. The 
witness has an almost inexhaustible fund 
of real or fancied difficulties which he can 
Many 
recognized have 
that the will not be re 
quired to answer questions which call upor 
his special skill. Other courts support the 
argument that the special skill and training 
of the property” which cannot 


be taken from him without 


for an 


else? courts 


other witnesses.’ 


reluctant 


raise if he chooses to do so courts 
this and 


expert 


have taken the 


position 


“ 


expert is 
just compensa 
tion and that such compensation is not em 
bodied in the ordinary witness fee.” What 
you can do in that regard 
largely upon the rule in your own jurisdic- 
tion. The Commissioners on Uniform Laws 
have proposed a statute covering the expert 
witness, and this statute makes provision 
for taxing part of the costs in 
the case.” This would be one solution, but 
it has received very limited support. Ordi- 
narily, if one is willing to pay what the 
expert wants, the problem vanishes. That 
still where 
the expert has been employed by the oppos- 
ing party. In a case pending in the United 
States District Court of Massachusetts, not 


must depend 


his fee as 


does not dispose of the case 


only was the refusal of a witness to testify 

™ Wigmore, Evidence, Vol. 8, Sec. 2203, 3d Ed. 
(Little, Brown & Company, i940); See also 
cases collected in People v. Thorpe, 296 N. Y 
224, 72 N. E. (2d) 165 (1947). 

8 Buchanan v. State, 59 Ind. 1 (1877); Webb 
v. Page, 1 Cor. & K. 23 (1843); Hull v. Plume, 
131 N. J. L. 511, 37 Atl. (2d) 53 (1944); Penn- 
sylvania Company for Insurances on Lives and 
Granting Annuities v. City of Philadelphia, 262 
Pa. 439, 105 Atl. 630 (1918); People v. Thorpe, 
*296 N. Y. 224, 72 N. E. (2d) 165 (1947); for 


Scientific Expert 


under such circumstances upheld, but Judge 
McClellan went much saying: “An 
expert employed by one of the parties ought 
not be compelled to expert testi 
because the 


farther 


furnish 
just 
compensation It is his 


mony to the other side 
offers him 


privilege, tf not his duty, to refuse compensa 


latter 


tion from one of the parties when he has 
already accepted employment from the other, 
and such refusal ought not of itself to re 
sult in his being ordered to testify.” ° What 
the courts would think about 
ation in an 


such a situ 


area where experts are less 


numerous than in Boston, you can only 


such a rule were fol 


You can see that if 
lowed generally, it might be very possible 
for one of the parties to tie up all readily 
available expert testimony. In fairness, | 
say that this is not entirely a legal problem 
It will be a rare case in which you would 
find it advisable to call an expert as a wit- 
thoroughly discussing the 


him 


ness without 


matter with before his appearance in 


court. That discussion the courts cannot 
compel, and if your opponent is resourceful 
enough to employ all the experts before you 
them, may find that 


your assistance 


reach you well you 
have to go elsewhere for 
Perhaps this realization of the practical as 
lies behind the con 


fusion apparent in the decisions. 


pects of the situation 

In areas where experts are numerous you 
will find that there is a more or less estab 
lished price for their service and a certain 
amount of competition will keep this within 
Experts, like lawyers, have a tend 
traffic will bear 
cases you will find that you have 


reason, 
ency 
In most 


to charge what the 


to pay what your expert asks and in decid- 
you 
value of his testimony u 


ing whether or not this is excessive, 
must estimate the 
your case. If he is shrewd, he will be doing 
much the same thing, You may be tempted 
to bargain with him, and where your own 
fee is contingent upon the outcome, your 
client may wish to your expert's 
service upon a similar basis. You should 
beware of this. There is at least one case 
in which a lawyer has been disbarred for 
entering into a contingent fee arrangement 
It is generally held that 
any arrangement which makes the compen 


secure 


with a witness.’ 


arguments on both sides of this question see 
Bomar, ‘‘The Compensation of the Expert Wit- 
ness," 2 Law and Contemporary Problems, 510 
(1935). 

* Uniform Expert Testimony Act, Handbook 
National Conference of Commissioners on Uni- 
form State Laws, pp. 339-348 (1937). 

1” Boynton v. R. J. Reynolds Tobacco Com- 
pany, 36 F. Supp. 593, 595 (DC Mass., 1941) 

1 Matter of Shapiro, 144 App. Div. 1, 125 
N. Y. S. 642 (1911) 
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sation of the witness depend upon the out- 
come of the contrary to public 
policy.” Some courts attempt a distinction 
upon the ground that the witness may con- 
duct 


contingent 


case 1s 


investigations and make tests upon a 
basis so long as his testimony 
and opinion in the case are compensated for 
directly and not upon a contingency. For 
example, witness a portion of the introduc 
tion to such a case: “The evidence shows 
that Grace Thomasson was an adventuress, 
and that she and her associates kept Hugh 
‘Thomasson in captivity from the date of het 
first marriage until the date of his death.” * 
You can see that it is an interesting case 
It is doubly that 
matter a psychiatrist was awarded $15,000 
Nevertheless, 
this is a mighty fine line, and it is my recom- 
mendation that you would do well to avoid 
such situations. 


interesting because in 


upon his contingent contract. 


Preparation 


The attorney who proposes to use expert 
testimony 


must not lose sight of its purpose 
The function of expert testimony is to con 
vince the jury to find in favor of the litigant 
offering the evidence, It will serve 
that purpose if made intelligible to 
the jury and sounds convincing from their 


point of view 


best 
if it is 


In accomplishing this result 
middleman. He 
cannot expect the jury to comprehend un- 
less he himself first understands. 


the attorney acts as the 


A bright feature of the work of the trial 
attorney is his education. 
Most lawyers have some basic knowledge 


there 


never-ending 


more of the sciences, but 
are few so familiar with all 
that they do not some self 
education in prepare themselves 
to carry on successful examination of an ex 
pert 


of one or 
scientific sub- 
jects need 


order to 


witness. In the course of only a few 
you 
yourself, as we have had to do in our office, 


years’ time may have to familiarize 
with such varied subjects as the construction 
and operation of a hotel sewage system, of 
lightning arresters used in public convey- 
ances, of automatic switchboards, ef Diesel 
engines; the bottling and handling of car- 
bonated water; the proper towing procedure 
in the handling of oil tankers on the Great 
Lakes; the use of explosives in the drilling 
of oil wells, of bromine in public swimming 


pools, and of chlorophyll in hair tonic; the 


2% Note, 16 A. L. R. 1457, 1464-1465 (1922); 
12 Am. Jur., Sec. 188 (1938); Miller v. Anderson, 
183 Wis. 163, 196 N. W. 869 (1924). 
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manufacture and fitting of dentures; and 
the construction procedures. in the fireproof- 
ing of hotel buildings. A lawyer does not 
know all about these things and so an ex- 
pert usually must provide the necessary 
instruction—much of it “on the scene.” 


In preparing the expert for his appear- 
ance before a jury you have the necessity 
for instructing him not on a subject upon 
which he is expert, but on a subject upon 
which you are expert, namely, the rules of 
law governing the admission of testimony. 
There are some professional testifying wit- 
nesses, notably in the medical and hand- 
writing fields, who do not need such 
education but often the 
scientific expert is unfamiliar with court pro 
applicable. He may 
rules and make a poor 
his resentment if he is 
what may happen to him 
stand. If he understands 
is likely to enjoy the 


preliminary very 
cedure, and the law 
be resentful of the 
witness because of 
not prepared for 
on the 
what is going on he 


witness 


experience and enter into the spirit of it in 
He should be given 
available 


a very helpful manner 
such detailed information as is 
as to the contention of the opposing side. 
He should be told not only the theory of 
the action but he should be given practical 
suggestions which will help him as a wit- 
ness. He should be told specifically what 
to do when an objection is made, He 
should be advised to talk to the jury. He 
should receive in general the same instruc- 
tion which is given to nonexpert witnesses 
to enable him to make the best possible 
impression on the jurors. He should be 
prepared to testify frankly concerning the 
remuneration he is to receive as a witness, 
and the fact that he has 
matter with the attorney. 


discussed the 


In many cases, witness will 


be called 


question, 


your expert 
upon to answer a hypothetical 
If this is part of your plan, by 
all means go over it thoroughly in the course 
of your preparation trial. It will 
be of inestimable benefit to both of you. 
The mere formulation of the question will 
expert 


before 


require that the instruct you as to 
the limitations upon his opinion, and, if he 
is unfamiliar with court procedure, you 
will find it necessary to instruct him as to 
hypothetical and the 
restrictions placed upon its use. The time 


for such discussions is before trial and not 


the purpose of the 


after the witness reaches the witness stand. 


13 Barnes v. Boatmen’s National Bank of St. 
Louis, 348 Mo. 1032, 156 S. W. (2d) 597, 599 
(1941). 
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The Expert on the Stand 


that the 
th eT 


There is a temptation to say 


expert witness 1s il 


takes the stand. This is 


that 


witness once he 


the ordi- 


expert 


not exactly true It 
rules of evidencs 
witness here are, how- 
ever, spec ial consideration in the case of 
First, 


impressed by the 


the expert want the 


to be 


witness vou 
qualifications 
yarticularly true 


re are Calle u choose be 


expert, and 


ween conflicting experts . that reason 
you should do everything possible to make 
his qualifications impressive 
questioning 1s na dignified 

ner, the expert can sti qualifications 
length and in detail without appearing to be 
bad 
(and that is 
most 


give 


boastful or in the exercise of taste 
W hatever 


not the outstanding 


must be 


his natural reticence 
characteristic of 
experts) he encouraged to 


himself a good “build-up.’ 


’ 


Second, as we all know, the tendency of 
the expert is to use words beyond the com 
This should be 

terms may be 
fact, they may 
even make his testimony a little more im 


prehension of the jurors, 


avoided. Certain technical 


absolutely necessary. In 


pressive, but, if your objective is to explain 
rather than to befuddle, the advocate should 
be very careful to require explanation of 
technical term as it appears in his 
testimony. 


each 


Third, there is the matter of the hypo 
thetical question which is one of the strongest 
your command. Rightly or 
determinative of the 


weapons at 
wrongly, it is issues 
in many a case where expert testimony is 
used. A juror is likely to 
unfamiliarity with the 
that the answer to the 


tion is the answer to the problem presented 


recognize his 
and to feel 
hypothetical ques 


subject 


This is particularly true if the question pre 
to the 
ve a fair presentation of the issues in the 
You will find that many 
that the hypothetical question should not be 


sented expert seems to the juror to 
! 


cast writers state 


used as an argument. There may be much 
theoretical justification for that statement 
However, there are many successful advo 
cates who continue to use it in that fashion 
It is not my purpose to suggest the form of 
hypothetical question but I do want to make 
this observation, In addition to the mini 
mum essentials required in the hypothetical 
question some attorneys attempt to show 
“fairness” by including other items of evi- 


dence which are certain to be believed by 


Scientific Expert 


the jury and which do not aftect the opinion 
of the expert in any way. The hypothetical 
question can and should be used as a means 
of stating your case in its most favorable 
ht and so securing for the benefit of the 
| of an expert that yours is 
of the controversy. Unless 
and until this use ot the hypothetical ques 
would be foolish not 
will be a high 


expert 


the opinion 


=i ight” side 


tion 1s restricted, 
to make full use and it 


point in the presentation of your 


testimony. 


I could not close without a story which 


will be illustrative of the things I 
You will pardon me 
ne of my 


some ot 
have been discussing. 
if it comes from my own office. 
partners was engaged in the trial of a case 
which involved the shipment of 10,000 cases 

gin from Argentina to the United States 

re was a claim that the gin was unfit fo1 
other 


human consumption, containing, among 


things, particles of glass. It is only fair to 
that partner 1s 


teetotaler, whose opinion of the matter could 


state this somewhat of a 
be summarized by his observation that any 
would drink gin shouldn’t mind 


The client had provided us with 


one who 
the glass. 
an expert who had been sent from Buenos 
Aires to testify at the trial 
had been interviewed as I have here advised 
and had assured us that he had spent his 
whole life in the and thor 
oughly familiar with every phase of it. He 
took the witness stand and my partner com- 
thought would be a very 

during this 
his charming accent 


Qt course, he 


business was 


menced what he 


examination which 


with 


enjoyable 
Latin American 
capitivate the jury, par- 
thereof That is 
what happened. Bit by bit, it 
that this “expert” had indeed 
a lifetime in the liquor business and 


would completely 
ticularly the eight ladies 
not exactly 
developed 
spent 
known to the con 


was undoubtedly well 


places in 
had 
rin before He also 


g 
glass At 


least, in his experience, the gin had always 


alcohol in the best 


Unfortunately, he 


Summers of 
Argentina. 
anything to do 


never 
with 


never had anything to do with 


glass and never the glass in 


been in the 


gin. In short, if he was an expert at 


that 
you may see that we who purport to know 


I tell you this story in order 


vhat we are doing in the field, despite all 
the suggestions we have been able to give 
you, can still find ourselves in a very diffi 
cult 


cumstances, 


such cir- 
further bit of 


[The End] 
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situation. However, under 
there is 


advice: Get another expert. 


one 





The testifying of experts of equal skill and 
equal standing in the community to directly 
opposite conclusions is a good example of 


Abuses of Expert Testimony 


Ur. Ely delivered this paper—as part 
of a panel on “Expert Testimony in In 
surance Cases”—before the Committee 
on Insurance Law Practice and Proce 
dure, Section Of Insurance Law, Ameri 
can Bar Association, in September, 1952, 
during the ABA’s seventy-fifth annual 
meeting, held in San Francisco 


Xk IS STATED in 20 American Juris 
1058, 1207: 


“Widely varying statements as to the gen 


prudence Evidence, Section 


eral value of expert testimony as a class are 
to be found in juridical opinions. . . . Ex 
pressions may be found in many cases which 
criticize 
mercenary and worthless.” 


Juries have been instructed that “all evi 
dence of opinions ought to be considered 
with careful scrutiny, and with much caution,” 
IVeston v. Brown, 46 N. W. 826 (Neb.); that 
“while expert testimony is sometimes the 
only means of, or the best way to reach the 
truth, yet it is largely a field of speculation, 
beset with pitfalls and uncertainties. Fisher 
v. Travelers Insurance Company, 138 S. W 
316 (Tenn.). Expert 
described as “of a lower order than testi 
mony from direct knowledge,” Berkeley z 
Maurer, 34 Pa. Sup. Ct. 363. 


similar expressions leave little doubt about 


testimony has been 


These and 


the regard in which expert evidence is held 
by some courts. 

I do not agree that 
should always be treated with 
or that it should be regarded with greater 
caution than any other evidence. 
dence of experts is neither intrinsically weak 
nor intrinsically strong 


expert testimony 


suspicion, 
The evi 


Its strength, or its 
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expert testimony as being biased, 


weakness, depends upon the character of 
the witness, his capacity and skill, his knowl 
edge of the facts or opportunity for observa- 
tion, the state of his mind, and many other 
things. Like any other evidence, it may be 
entitled to great weight, or it may be en 
titled to none. Expert testimony based upon 
long years of experience and study of an 
honest and intelligent man is testimony of a 
very high character, but that is not true of 
the testimony of a trained courtroom per 
former who knows from experience that to 
involve in mystery the simplest unscientific 
facts, and to cloud them in bewildering tech 
thei 


nical nomenclature is to exaggerate 


importance in the minds of the jury. 


that a 
small child who has been negligently ex 


By way of illustration, suppose 


posed to a disease with which everyone is 
familiar is the plaintiff in a suit for damages 
from the The family 
doctor is called to the stand, and the testi 


resulting exposure. 


mony proceeds somewhat as follows 


“(. Doctor will you tell the jury what 


you found when you examined the plaintiff ? 


“A. I found that he had the chicken pox. 
“(), What were the symptoms which led 


to your diagnosis 


‘A. He had a slight fever, and 
bumps appeared all over his body. 


little 


“QO. Are those little bumps, or whatever 


you call them, usually followed by scars? 
‘A. No, occasionally they 
rule they dry up in a short time.” 


are, but as a 
Now, we will ask the professional med- 
ical witness the same questions: 
“(). Doctor, will you tell the jury what 
you found when you examined the plaintiff ? 
"A. 4 little 
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Attorney 


St. Louis, Missouri 


from an acute contagious disease called 


varicella, 


“(. What were the symptoms which led 
to your diagnosis? 

‘A. He was flushed with fever and there 
was an eruption of macular vesicles, which 
appeared in crops over his body and were 
somewhat pustular. 

“(). Are these eruptions usually followed 
by scars? 

‘A. Sometimes they are, yes, and in those 
cases the eruption leads to a gangrenous 
ulceration which spreads rapidly and de 
structively, eating away the tissues, and is 
marked by a sloughing of particles in the 


discharge.” 


Che inherent infirmity of expert 


mony is that it consists almost entirely of 


testi 


matters of opinion, and, unfortunately, ex 
perts are frequently employed, not because 
of their knowledge or skill in a particular 
science, but because of their skill as wit 
nesses, and their ability to express favorable 


opinions 


Persons Case 


‘Tennessee more than 
State, 16 S. W. 
726) the trial court charged the jury that 
“The retaining of experts by a fee propor 


In a case tried in 
sixty vears ago (Persons uv 


tioned to the importance of their testimony 
is now, in cases in which they are required, 
as customary as is retaining lawyers,” and 
further said that “now that they as a class 
have become retained agents of parties, their 
utterances have lost all judicial authority.” 


If that true ago it is 
doubly true today, because the practice of 


was sixty years 


Abuses of Expert Testimony 


employing experts to espouse the cause of 
hired has 
It is only natural 
practice attracts many 


whom 
become a prevalent one 
that such 


greedy for money as well as those whose 


the parties by they are 


who are 
minds are affected with a pride of opinion 


that mental 
engaged in what they call “scientific 


amounts to fascination when 


inquIryY 


It is a matter of common observation 
that in almost every important case expert 
witnesses of equal skill and equal standing 
in the community may be found testifying 
to directly opposite conclusions Especially 
is this true in personal injury and death 
cases, which provide a wide and fertile field 
in the domain of med 
While some handwriting ex 


and 


tor expert testimony 
ical science. 
perts, a few engineers, members ot 
other professions make a business of testify 
doubt that the 


of abuses arise in connection with 


ing, it is no true greate! 
number 
the testimony of medical experts. It is a 
notorious fact that some doctors spend mor¢ 
time examining injured persons in order to 
equip themselves to testify than in order to 
alleviate pain and suffermg, and they will 
ordinarily be found testifying time after time 
for the same lawyer, or for the same group 
of lawyers 
sometimes become so skilled in putting over 


These professional witnesses 
the points they wish to emphasize, and so 
adept at 
examiner, that they win the confidence of 
the jury, and are frequently 
their own appraisal when, if the truth were 
known, many of them have not applied a 


dodging questions of the cross 


accepted at 


bandage or rolled a pill for years 


To the credit of the medical profession it 
should be said that the doctors who special 
comparatively 
that 


ize im court appearances are 
few, but there is no denying the fact 


those few are very effective 


It is in cases where the “professional” 


witness appears that abuses of expert testi 


mony may be anticipated. The abuses arise 


from the fact that the witness becomes an 
active partisan in favor of the litigant by 


whom he is employed. He conducts his 


investigation and prepares for the trial in 


the character of an attorney, upon lines 


most favorable to hi@ side of the case. His 


testimony is couched in the language of an 


advocate and is given in such manner as 


is calculated to mislead the jury rather than 
to assist them in arriving at a proper con 


clusion. Therefore, it behooves the lawyer 


against whom such a witness appears to 


prepare himself thoroughly and acquaint 


himself fully concerning the subject under 
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advisable to gather all the 
about the 


himself, particularly about the number and 


inquiry. It is 


information obtainable witness 
character of cases in which he has testified 
and, where possible, his testimony in previ 
ous cases should be studied. I wish to warn 


you against the doctor who expands his 


chest, and says: “Because of my vast ex- 
perience J] am the leading authority on the 
Frequently he is 


It should be 


mind that the question of a wit 


subject under inquiry.” 
really not an authority at all 
borne it 
ness’ credibility is for the jury, and it might 
be well to remember that great latitude is 
permitted in testing both the witness himself 


and his opinion 


Why Courts Look Upon Expert 
Testimony with Suspicion 


The fact that testimony consists 


almost entirely of matters of opinion and 


expert 


the facility with which witnesses may be 
produced on both 
calling themselves experts and each anxious 
skill and 


sides of any case—all 


to display his ingenuity—cause 


many courts to look upon such testimony 


with suspicion 


It is generally held that evidence adduced 


of a physician who has never treated o1 
examined the person about whom he testi 
fied, and who bases his opinion upon the 
facts given in a hypothetical question, is the 
weakest and most unsatisfactory sort of evi 
dence. But, notwithstanding the readiness 
of the courts to criticize and frequently con 
demn such testimony, it is the general rule 
that a trial must not 


tionary instructions to 


give 
the jury in 
weighing expert testimony and appraising it 


judge precau- 


assist 
at its true value 


why this 
The courts know and lawyers 


It is difficult to understand 
should be so. 
know that hypothetical questions are always 
framed with great particularity to meet the 
views of the side which presents the expert 
Countervailing might be 
consideration than 


evidence, which 
worthy of much greater 
upon 
drawn, is always elinflnated as far as pos- 
sible. Every one in the case except the jury 
knows that the purpose of the framer of 
the question is to present'a hypothesis that 


will announce a predetermined answer. It is 


the evidence which the question is 


logical to assume that a properly informed 
jury would be more apt to reach a proper 
decision on any issue submitted to them, yet 
it has been frequently held that it is error 
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would advise 


t testimony by 


that 


expe 


to give an instruction 


the jury to measure 


h 


the same yardstick which the court uses. 


What the 


I] 


Supreme Court of Illinois said 


in a will contest might well be s: in 


great personal injury cases: 


“These 


contestants 


many 


doctors were summoned by the 
as ‘experts’ for the purpose of 
invalidating a will deliberately made by a 
as either of them 
They were the contest- 
them 
The testimony of such is worth but 
1 


should 


man quite as competent 
to do such an act 
ants’ witnesses and so considered 
s¢ Ives 
little and always be received by 
juries and courts with great caution. It 
was said by a distinguished judge, in a case 
before him, if there was any kind of testi- 
mony not only of no value, but even 
than that, 


medical experts 


worse 
it was, in his judgment, that of 
They may be able to state 
the diagnosis of the disease more learnedly, 
but upon the subject whether it had at a 
viven time, reached such a stage that the 
subject of it was incapable of making a con- 
tract, or irresponsible for his acts, the opin- 
ions ot his neighbors and or men of good 
common sense, would be worth more than 
that of all the experts in the country 

It must be apparent to everyone too few 
wills could stand the test of the fanciful 
theories of dogmatic witnesses, who bring 
discredit on science and make the name of 
‘expert’ a by-word and a reproach. We 
would not give the testimony of these com 
mon-sense witnesses, deposing to what they 
know and saw almost every day for years, 
for that of so-called experts, who always have 
some vibrant theory to support.” (Rutherford 
v. Morris, 77 Ill. 397. ) 


The problem of what can be done to curb 
the activities of the charlatans who, by their 
unethical practices, have brought disgrace 
upon the medical profession, is one with 
which both the medical and legal professions 
Definite 
improvement of the situation have been put 
into effect in 
Minnesota Plan, 


are vitally concerned. plans for 


several states, including the 


which is perhaps better 
known than any other, and the Briggs Plan 
in Massachusetts. The Briggs Plan has to 
do with the examination of persons indicted 
for a capital offense by psychiatric examiners 
selected by an official medical body. Under 
that plan examination is made before trial 
and the report of the examiners is accessible 
to the court, to the district attorney, and to 
A few other 
states have made statutory provision for the 
appointment of experts to investigate and 
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the counsel for the defendant. 





testify as to the sanity of the defendant in 
criminal cases. 


Medical Testimony Committee 


The Minnesota Plan calls for the appoint- 
Medical 
consisting of six members of the Minnesota 
State Medical 
is empowered to review the testimony in 
any case, including civil, criminal and per- 


ment of a Testimony Committee 


Association, which committee 


sonal injury cases, and cases tried before 
the Industrial Commission, in which it ap- 
pears to the court, to the attorney on either 
a medical witness 
that 
he has consciously deviated from the truth 
The Minnesota Plan provides 


side, or to a doctor that 


has given testimony which indicates 


l. That the judge or 
physician must submit to the 


attorney or accusing 
committee im 
writing a brief statement giving the name 
of the physician to be investigated and out 
lining the nature of the complaint 


2. That a transcript of the entire testi 


mony in the case be placed at the disposal 
of the committee, in order that they may be 
fully informed of the facts before formulat 
ing their collective opinion as to the justice 
of the complaint. 


3. That members of the state association 
who are specialists in the various fields of 
medicine must be willing to appear before 
the committee when requested to do so, and 
regarding the testi 


express their opinions 


mony in question 


The fact that complaints under the Minne 


sota Plan must be made in writing has no 


doubt resulted in failure to complain in 


some cases because of the realization that 


it is a serious matter to accuse any physi 
cian of unethical conduct, especially perjury, 
and because of possible embarrassment to 
the accuser. For that reason and for others 
the Minnesota Plan is not entirely foolproof, 
but it 

definite 
throughout the country by both the medical 
and legal professions. The that 
has been made in Minnesota has attracted 
the attention of other 
and has encouraged the 
who 


has accomplished much good, and 


interest has been manifested in it 


progress 


state organizations 
taking of action 


against doctors have discredited an 


honorable professi nm. 


Publicity of the plan in those states where 
it has been adopted has had a very salutary 
effect on some of the professional expert 
witnesses and has caused them to “pull their 


punches” for fear of exposure. 


Abuses of Expert Testimony 


It is an accepted fact that those areas of 
law that have to do with personality prob- 
lems are definitely in need of renovation. 
Particularly is this true with reference to the 
law of scientific proof in personal injury 
It has been suggested that law stu- 
should be taught about 
science and behavior problems as they relate 
to recurring legal problems, and that they 
should be taught how to cross-examine ex- 
pert underlying 
scientific and the 
now 


cases. 


dents something 


witnesses by testing out 


premises and_ technics, 
being 
several bar associations and 


medico-legal clinics that are 
sponsored by 
excellent 
and the 
under- 
standing of this most difficult and vexatious 


problem. 


furnish an 
both the student 
improve his 


by some law schools 
opportunity for 


practicing lawyer to 


Doctor’s Qualifications 


Another suggestion which seems worthy 
of serious consideration is that before any 
doctor, other than the one who has treated 
the patient or diagnosed his complaint for 
the purposes of treatment, be permitted to 
give opinion testimony, a state medical board 
or a recognized medical association should 
certify to his qualifications to testify as an 
expert in the particular branch of medical 
science involved in the case. The field of 
medical science covers an almost unlimited 


number of opportunities for specialists to 


treat many different kinds of injuries—as 
well as various diseases and complaints 

which are entirely unrelated to each other 
To illustrate, no group of would 


call in an obstetrician to advise them con- 


doctors 


cerning a herniated disc or a compression 
fracture. Nor would they seek the advice 
of an orthopedist in a case where the opinion 
Yet, as all trial 
lawyers well know, the letters “M. D.” be 
hind a man’s name will open the doors of 
almost any 


of an obstetrician is needed 


courtroom to him in any kind 


of injury case—ranging from psychiatry to 


ankylosis of the spine 


If nonattending phy 
sicians were permitted to give opinions on 
hypothetical questions only in those cases 
in which their special qualifications had been 
established beyond cavil, there can be no 
question but that a great many evils that 
result from the present practice of permit 
ting a doctor to establish his own qualifica 
tions simply by testifying to them would be 
removed. Also, such a plan would be very 
both to the 
litigants, not 


beneficial courts and to the 


only because it would serve 


as a deterrent against imposters, but able 
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and reputable doctors would be encouraged 
to appear in court by the knowledge that 
they would not be subjected to unfair at- 
tack on the question of their qualifications. 


Example of Deplorable Situation 


Many of us have defended cases in which 


damages have been awarded for total and 
permanent disability only to learn later that 
after disposition of the suit or claim the 
allegedly injured person re-entered upon the 
same or similar employment. Some doctors 
could be have 
testimony of total disability in perhaps as 
many as a hundred 
where there was no actual disability and no 
serious injury. In a round-table discussion 
before the Omaha Midwest Clinical Society 
in October, 1948, the chairman of the Med 


ical Testimony Committee of the Illinois 


named who given opinion 


cases, or even more, 


State Medical Association mentioned a case 
in which the plaintiff was awarded $56,000 
on the testimony of two orthopedic surgeons 
that he had sustained a fracture of the skull, 


a fracture of the transverse process of a 


vertebra and a crushing injury to 


one of the dorsal vertebra 


cervical 
Two roentgen 
ologists employed by the defendant to ex 
amine plaintiff were unable to find pathology 
After 


trial the matter came to the attention of the 


in any part of the bony structure. 


committee, which was made up of a surgeon 


an internist, a roentgenologist and a neuro 
psychiatrist. It so happened that a meeting 
of roentgenologists was being held in Chicago, 


and the committee secured the films from 
the court where they had been impounded, 
arranged for them to 
many X-ray men, none of whom had any 
knowledge of the difference of opinion in 
Not one of them could 


The specialists employed by the 


and be viewed by 


the case find any 
pathology 
plaintiff 
mittee 

further court appearances. According to my 


interviewed by the com 


about 


were 


and cautioned testimony in 


information one of those orthopedists had 


previously testified in as many as 300 cases 


Whether he 


ply his trade I do not know, but I do know 


in ole year. has continued to 
of five cases in which he was scheduled to 
testify in St. which he 
drew, and that another Chicago doctor—the 


Louis from with 


same one in each case—appeared in his 
None of the plaintiffs in those five 
None 
Yet, 


in a manner with which we are all familiar 
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stead 
lawsuits lived in the State of Illinois. 


of the accidents occurred in Illinois. 


but which we are not permitted to prove 
in court, their cases were obtained by three 
had their 
examined by the same doctor and 


Chicago firms, each of which 


clients 
1 


ach which selected the 
vhen their first 


same substitute 


choice was disqualifie: 


Instances of this character present a de 


' 11 1 . : 7 : 
plorabic condition which cries out ror 


retorm., 


Establishment of Clearing House 
as Index Bureau 


As a 


recommend the 


effort I 
clearing 


contribution to such an 
formation of a 
patterned after a service in- 
augurated several years ago by the insur- 
ance companies, as an index bureau, where 


kept 


and claims Sy 


house to be 


records are of personal injury suits 
reference to those records 
whether a 
claimant is a “repeater,” and the 


and nature of claims made by him. 


it can be readily discovered 


number 


will agree that the estab 
a clearing house for the filing 


and indexing of transcripts of expert medi- 


l aim sure you 


lishment of 


cal testimony would be of inestimable value. 
lo be 


Sary to 


entirely effective it would be neces- 


have on file a complete transcript 


of all the medical testimony in every case 
where such testimony is ‘Those 


given 
id be indexed in such man 
ner as to provide to the 

and a cross index 


transcripts shot 


CaSy access testi 


} 
sarticuiiar case, 


on each lical witness should be pre 


: ; : 
d, giving the title in each case in 


pare which 
he participated, the date on which he testi 
fied, the names of the both 
sides and perhaps other pertinent data. It 
should be information 


as to the result of the trial and disposition 


law yers on 


possible to include 
of the case, and it might even be possible 
to include information concerning the em 
ployment record, if any, after trial 


The inauguration of such a service should 
be a relatively simple matter and, while the 
cost of maintaining and operating would be 


considerable, I am satished that itt would 


be insignificant compared to the savings 
that would result to the liability and casualty 


insurance companies, railroads and other 


large concerns which are frequently in- 


volved in litigation. Such a clearing house 
could be operated either in conjunction with 
or independently of any other plan, and it 
is my definite conviction that it would pro- 
duce untold benefits, which I leave to your 


[The End} 
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a nena se Alabama Building Cor- 
+ poration may carry rent insurance On 
the buildings it proposes to construct.—In 
reply to the Governor's query ‘n regard to 
the legality of purchasing rent 
buildings to be built by the 


msurance on 
\labama Build 
ing Corporation, the Attorney General stated 
“Act No. 477, General and Local Acts 1951, 
page 844, which authorizes the incorporation 
of the Alabama Building Corporation, de 
fining its corporate powers, provides, in part, 
as follows 


The cor 


powers 


“*Section 6. Corporate Powers 
shall have the 
(5) to construct or erect 


poration following 
operate, 
insure, and maintain or to contract for the 
operation, insurance and maintenance of 
the buildings of the corporation, together 
with all the rights incidental to such con 
struction, operation, and maintenance; (6) 
to borrow money, and to issue (and 
do all things incidental to the issuance of) 


its bonds or other evidence ot indebtedness; 


“T am of the opinion that the power spe 
cifically granted to the corporation to in 


sure or contract for the insurance of its 
buildings includes the power to procure the 
type of insurance known as ‘rent insurance’ 


with respect to such buildings 


“It is a matter of common knowledge that 
rent mentioned in 


letter is a common form of insurance 


insurance of the type 


your 


that is frequently carried by 
rented to 


where it is 


owners of 
property Especially is 
that afford 


protection against the loss of rental income 


tenants, 


true necessary to 


It is a form of insurance that is frequently 


similar to 
property that the 
upon the which in 
surance proceeds become payable by the 


required by mortgagees. It is 


ordinary insurance in 


event occurrence of 


Attorneys General 


of or damage to the 
building with respect to which the insurance 


is obtained. 


insurer is destruction 


It is often provided for by a 
rider attached to the customary form of fire 
and extended coverage policy. 


“It seems clear, therefore, that rent insur 
ince should be deemed to have been amoug 
the types of property insurance within the 
contemplation of the legislature in framing 
Act No. 477, supra, and that the term ‘in 
surance of the building or buildings 
of the corporation’ in the said act includes 
the type of insurance commonly known as 
‘rent insurance’ with respect to such buildings 


“T am of the opinion, further, that even 
in the absence of specific grant of the power 
to obtain appropriate including 
rent would be included in the 
power to ‘operate the building o1 
buildings together with all the rights 
incidental to such operation,’ and in 


insurance, 
insurance, 


(and do all things in 
The 
clearly 
incidental to the proper operation of such 


the powell ‘to issue 
cidental to the issuance of) its bonds.’ 
procurement of rent insurance is 
i building, as recognized by the universal 


accounting practice of charging the pre 
miums for such insurance as an operating 
You that inasmuch as the 
purchasers of the bonds will rely on a pledge 
of the rentals from the buildings, it will be 


necessary that 


expense state 


insurance be obtained 
in order that the bonds may be marketed 
The procurement of such insurance seems, 
therefore, incidental to the 


such 


issuance of the 
bonds, and hence within the powers granted 
to the corporation under the said act. 


“For the reasons set forth above, I am of 
the opinion that the Alabama Building Cor 
poration has the power to procure rent in 
surance of the type referred to in your letter.” 

Opin'on of the 


November 4, 1952 


Alabama Attorney General, 
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N EBRASKA—School districts not liable 
1 for injuries incurred by third persons 
resulting from negligence of its officers, 
agents or employees.—In answer to a ques 
tion propounded by a county attorney ask 
ing whether school districts were liable for 
injuries incurred by third persons, not em- 
ployees or pupils, caused by the negligence 
of board members, other officers, agents or 
districts, the Attorney 
General stated: “Section 79-401, R. R. S. 
1943, provides that duly 
school district shall be a body corporate and 


employees of the 


every organized 
possess all the usual powers of a corporation 
for public purposes and that it may ‘sue and 
be sued’, etc. Our Supreme Court has held 
that a school district is a mere creature of 
Statute, possessing no powers whatever be 

yond those given by the legislature. Ameri 
can Surety Co. v. School District No. 64, 117 
Neb. 6, 219 N. W. 583. 


“We have been unable to find any deci- 
the Supreme Court of 
on the question as to whether a school dis 
trict 
injuries duc 


sions of Nebraska 
is liable to respond in damages for 
to the negligence of officers, 
employees of the district in the 
their duties a The 
rule appears to be established in other 
weight 


agents of 
performance ot such 
overwhelming 

that a 
trict is a mere governmental agency of the 


jurisdictions by the 


of authority, however, school dis 


state and, as such, it is not liable for torts 
agents or em 
Sec. 56; Sec 


committed by its officers, 
ployees. 47 Am. Jur. 334, 
Annotation to Rhoades v. School Vistrict No 
9,160 A. L. R. 1, the annotation beginning 
on page 37. This is true 
cases where the statutes specifically impose 


except in those 
liability, which is not true in Nebraska. It 
is true as to persons other than pupils who 
account of the 
tion of school premises or other conditions 


sustain injuries on condi 
due to negligence of officers, agents or em 
47 Am. Jur. 
1323, Sec. 320b. The 


ployees of the school district 
337, Sec. 58; 78 C. J. S 


fact that the statute grants power to the 
and be sued does not 
affect its immunity from actions for damages 
resulting from torts. See annotation in 160 
AY ty Re 


cited, 


school district to suc 


page 89 et seq., and cases there 


“Further, it is the general rule that the 
tort 
waived by the 


district from 
affected or 


district 


immunity of a_ school 
liability is not 
fact that the carries liability or 
indemnity insurance. Wallace v. Laurel 
County Board of Educatton (1941) 287 Ky 
454, 153 S. W. 2d 915; Benton v. Board of 


Education (1931) 201 N. C. 653, 161 S. E 
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96; Kesman v. Fallowfield Township School 
District (1942) 345 Pa. 457, 29 A. 2d 17; and 
Ute v. Board of Education, 30 S. E. 2d 342; 
160 A. L. R. 25, 145 A. L. R. 1336. How- 
ever, it has been held that a judgment which 
funds, but 
which merely measures the liability of the 


is not collectible out of school 


insurer, may be recovered against a school 
board on account of an injury as to which 
it is otherwise immune from liability but 
against which it carries a liability insurance 
policy, under a statute authorizing the board 
to carry such insurance. See Taylor v. Knox 
County Board of Education (1942) 292 Ky 
767, 167 S. W. 2d 700; 78 C. J. S., Schools 
and School Districts, Sec. 322, n. 73, Pp 
1335," Nebraska 


Opinion of the Attorney 
General, December 18, 1952. 


N EVADA — Nonprofit hospital service 
corporations subject to 2 per cent tax 
on annual premium incomes.—A California 
nonprofit hospital service corporation de- 
sired to be licensed in Nevada and the ques- 
tion arose as to whether or not it would be 
subject to the Nevada tax on the premium 
The At- 


answer was to the effect: 


income of insurance companies. 
torney General’s 
“At the outset we must state we are aware 
that in certain other states such nonprofit 
organizations are by statute declared to be, 
and operate as, benevolent or charitable in- 
stitutions and are exempt from taxation to 
extents. The State of California, 
under the laws of which the subject corpo 


various 


ration is organized, is one such state [that 
is, California’s statute provides tax exemp- 
tion for nonprofit service 


hospital corpo- 


rations] . 


“In Nevada we have no legislation similar 
to that in California thus we must regard 
the problem presented in the light of our 
existing statutory law. 

“In California Physicians Service v. Garri 
son, 172 P. (2) 4, the 


. } 
involved wer 


facts and principles 
substantially the same as are 
instant problem, and in that 
case Chief Justice Gibson, in a separate con 


present in the 


curring opinion stated, in part, as follows: 
on the 
Legislature, by the enact- 
593a of the Civil Code, 
exempted organizations coming within its 


“*T concur in the judgment solely 
ground that the 
ment of section 


from regulation by the Insurance 


scope 
Commissioner. 
ee _ , . oa 
I cannot, however, concur in that por- 


tion of the opinion declaring that the plain- 
tiff is regulation by the 
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because it is not 


the business of 


Insurance Commissioner 


engaged in transacting in 
agreeing to render 
‘The true test is not the character 
of the consideration agreed to be furnished, 
but whether or not the contract is aleatory 
in nature. A contract still partakes of the 
nature of insurance, whether the considera- 
tion agreed to be furnished is money, prop- 
erty or services, if the 


surance, but is merely 


service 


agreement is aleatory 
consideration 
is dependent upon chance or the 
of some fortuitous event. (See 

tracts, Section 291.) In the present 
the agreement is to make payments to 
member doctors for medical services to the 
beneficial members, and the duty to make 
such payments is obviously dependent upon 
chance or the happening of a 


and the duty to furnish sucl 
happening 
Rest. Con 


case, 


fortuitous 
event, since the necessity for the services, 
and also for the agreed payment, is depend 
ent upon the members’ sickness or acciden- 
tal injury.’ 


“Having established that said corporation 
would, under Nevada law, be considered as 
doing an insurance business, the next prob- 
lem with which we are confronted is whether 
said were it to do business 
would be subject to the two 
percent (2%) annual premium income tax 
imposed by Section 59 of the Nevada In 
surance Act 


corporation, 
in Nevada, 


“It is apparent from the language of Sec- 
tion 59 that in order for the subject corpo 
ration to be exempt from payment of the 
tax it must come within one of the exceptions 
therein provided, that is, it must qualify 
as a fraternal or labor insurance company, 
or a society operating through the means of 
There 
that 
corporation can so qualify, we must hold 


a lodge system, or systems. being 


no facts before us suggesting said 


that it, or any similar organization, is sub 
ject to, and must pay, the two percent (2%) 
tax on its annual premium income if it de 
State of Nevada.” 


Attorney 


sires to do business in the 
Opinion of the Nevada 
No 215, October 28 1952 


I 
° a 


General, 


QouTH DAKOTA—A nonresident may 
\” be employed as a soliciting agent by 
domestic life insurance companies.— The 
South Dakota Commissioner of Insurance 
requested the Attorney General to answer 
the question of whether or not a domestic 
corporation writing life insurance in South 
Dakota may employ a resident of Texas as 
Attorney 


a soliciting agent. The reply of the 


Attorneys General 


ran: “In were ad- 
vised that the question requires an interpre- 
tation of the following sections of our Code: 


General response you 


“ «31.1112 Reciprocal relations other states. 
When by the laws of any state or territory 
any fees 
deposits of money or securities, or capital 
requirements, or other obligations or pro- 
hibitions are imposed or would be imposed 
this state, 
seek to do, business, 


taxes, fines, penalties, licenses, 


insurance company of 


that 
in such state or territory, or upon its agents 


therein, the same requirements, obligations, 


on any 


doing, ot might 


penalties and conditions shall be imposed 
\ 


and their 
territory, 
doing business within this state, so long as 


ipon all insurance companies 


agents herein, or such state or 


such laws continue in force 


“*31.1307 No certificate of authority to 
nonresident ltfe agent where laws of his state 
do not permit certificate to resident of this 
state. No certificate of authority, or a certi 
fied copy thereof, shall be issued to any 
agent for a foreign life insur 
ance company when such solicitor or agent 
state the laws of which 
state at the time a certificate is applied for 
do not permit the 


solicitor or 
is a resident of any 
licensing or the issuance 
of certificates of authority to life insurance 


solicitors or agents resident in this state. 


“31.1308 Further restrictions as to non 
resident life agents 


solicitor or agent of a foreign life insurance 


When any nonresident 


company applies for a license or certificate 
the time 
of such application the laws of the 
where 


of authority in this state, and at 
State 
that a 
shall make 


lives 


such agent resides require 


foreign life insurance company 
its insurance contracts upon residing 
constituted and li- 
then agent 


shall be required to consummate applica 


in that through lawfully 


censed resident agents, such 


tions for life insurance through a lawfully 
and lice 
South Dakota.’ 


“You are 
that these 
only to a foreign life insurance company do 
South Dakota, and that 


domesti 


constituted nsed resident 


agent in 


advised that it is my opinion 


sections of the statute relate 


ing business in 


the statutes do not apply to a 


I 
corporation transacting life insurance busi 


ness in this state. 


“Tt would therefore appear that 


[the Te xan] may be licensed by [the 
South Dakota insurer] for the purpose of 
serving this insurance company as a solicit- 
Opinion of the South Dakota 


195 » 


ing agent 


Attorney General, July 8, 
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IIlinois Rating Bureaus 
Reduce Rates 


The the 
Cook County and Bu 
reaus will result in an annual saving of over 
$1 million, it was announced by the Illinois 
Director of Insurance, J. Edward Day 
These filings were approved effective early 
in January, 1953 
rates have been reduced on most mercantile 
properties of the brick store and dwelling 
There are also lower rates for 


schedules filed by 
Illinois Inspection 


revised rate 


In Cook County contents 


class many 
public buildings, hospitals, homes and sana 
toriums, of all construction, ex 


cept schools and churches where the reduction 


¢ lasses ot 


applies only to fireproof construction. In 
28 southern counties the rates on dwellings 
and frame mercantile have 
duced. Throughout downstate Illinois, 
in unprotected areas, builders risks and cer 
tain types of farm property which are rated 
by the Illinois Inspection Bureau will also 


risks been re 


risks 


benefit in the rate reduction. 


The 


of the revisions: 


following items constitute the résumé 


“COOK COUNTY INSPECTION 
BUREAU 
“1. Brick and Dwelling Tariff 
Risks rated by this schedule are small mer 


Store 


cantile establishments with a dwelling occu 
pancy in the same building. This method 
of rating is peculiar to Cook County be 
the large number of similar risks 
in that area. A reduction in rate will effect 
an approximate savings of $400,000.00 per 


cause ol 


year. 

“2. Public Buildings. There 
slight reduction in rate for all 
homes and sanatoriums and also a reduction 
in rate for fireproof schools and fireproof 


44 


will be a 
hospitals, 


GEESE BEES 
EES. EZ eee 
a Loe et St, oy >: 

ROLL 


This reduction will effect an ay 
savings of $65,000.00. 

“3. Lumber Yards. Rates in this class of 
business will be increased approximately 20 
per cent, approximating $60,000.00 


churches. 
proximate 


“This revision will effect a total approxi 
mate annual savings of $405,000.00 


“ILLINOIS INSPECTION BUREAU 


“1. Dwellings 
“a. The rates on all dwellings in twenty- 
eight southern counties will be reduced and 
dwellings in unprotected 
throughout the state will also be reduced 
This will effect an annual savings of ap 
proximately $297,000.00. 

“b. Rates on brick and frame 
dwellings will be reduced effecting an an 
nual savings of $50,000.00 


rates on areas 


seasonal 


applied 
to dwellings will be withdrawn and waived 
This will effect an annual 
proximately $134,000.00. 


c. Exposure charges presently 


savings of ap 


“As outlined by the 
annual savings on dwelling 
approximately $481,000.00 


“2. Frame 


foregoing, the total 


rates will be 


Mercantile Risks. The rates 
for frame mercantile buildings will be re 
duced approximately 10 per cent in twenty 
eight southern counties. This will effect an 
annual savings of approximately $45,000.00 

“3. Builders Risk. All builders risks rates 
will be reduced an average of 13 per cent 
which will effect an approximate annual 
savings of $34,000.00. 

“4. Farm Property. The rates for the 
following items of farm property will be re 
duced by the amount indicated: 


a. Personal Property—15 per cent 


“b, Livestock (special form)—10 per cent 
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c. Machinery Vehicles 


—10 per cent 


Equipment and 


“d. Grain—10 per cent 


“This will effect an annual savings of 


approximately $77,000.00. 


“This revision will effect a total approxi 
mate annual savings of $637,000.00.” 


New Texas Regulation 
on Credit Insurance 


Insurance Commis 


promulgated 
the issuance of credit life 


credit health and accident insurance poli 


The Texas Board of 
sioners’ has regulations for 
insurance and 
cies. These new regulations were issued for 
the purpose of amending a board order 
dated October 30, 1952, and were effective 
January 1, 1953. They are not meant to 
repeal or modify the October order in any 
manner except to the extent that they may 
be inconsistent with the former order. The 
following is the full text of these new regu- 
lations: 


“The premiums to be charged for health 
and accident insurance shall be filed with 
and approved by the Board and shall not 
be in excess of the maximum 
set out: 


hereinafter 


“Retroactive after first 3 days—5% of the 
initial amount of insurance when written for 
one year or less with a proportionate in 


crease for terms in excess of one year. 


“The maximum rate for level life insur 
ance is $2.00 per year for each $100.00 of 
insurance regardless of the age of the in 
sured. 
than one year, the premium is correspond 


If the policy covers more (or less) 
ingly increased (or reduced); provided how 
ever, that a minimum premium of $1.00 may 
be collected on policies of $100.00 or under 
even though the policies are written for such 
short terms that such corresponding reduc 
tion in 
$1.00. 


premium would reduce it below 


“The maximum rate for reducing life in- 
surance is $1.00 per year for each $100.00 
of initial amount of insurance regardless of 
of the insured 
more (or less) than one year, the premium 


the age If the policy covers 
is correspondingly increased (or reduced); 
provided however, that a minimum premium 
of 50¢ may be collected on policies of 
$100.00 or under even though the policies 
are written for such short terms that such 
corresponding reduction in premium would 
reduce it below 50¢. 


State Department Rulings 


“In connection with loans of less than 
$100.00 a maximum fee of 50¢ over and 
above the premium charged, may be charged 
for the writing of accident and health insur- 
No such policy fee shall be charged 
with 


ance. 


or collected in connection loans of 


$100.00 or more. 


“At the option of the insurer, a health 
and accident policy which provides disabil 
ity benefits retroactive after the first three 
days of disability, may also contain hospital 
Such 
shall be an integral part of the policy and 
shall be payable directly to the 
policyholder upon the 
pital confinement 


and confinement benefits benefits 
insured 
contingency of hos 
necessitated by sickness 
or accident of any kind and character what- 
soever originating during the policy term. 
Che aforesaid hospital benefits shall be pay- 
able in addition to any other amounts prom 
ised by the policy. The aforesaid benefits 
shall provide for the payment of $5.00 per 
day for each day of hospital confinement. 
The total hospital benefits shall be limited 
to an amount equal to one month’s total 
disability benefit. The premium charged for 
the hospital benefits shall not exceed 1% of 
the total disability benefits. 


“ 


Policies containing hospital benefits, as 
authorized by the above paragraph, shall not 
be written in connection with loans of 
$100.00 or more.” 


Workmen's Compensation Rates 
Revised in Pennsylvania 
The 


sioner, 


Pennsylvania Insurance Commis 
Artemas C. Leslie, has announced 
his approval of a revision in the workmen’s 
compensation insurance rates affecting the 
coal mining industry, the revised rates to be 


effective January 1, 1953. 


The new rating schedule reflects an 8 pet 


cent or 9 per cent over-all reduction in 
The new rates for anthracite mining 
indicate a reduction of 
per cent; for bituminous 


tion of 7.0 per cent; for 


rates 
approximately 9.4 
mining, a reduc 
surface mining, a 
reduction of 8.4 per cent; for culm recovery, 
a reduction of 3.4 per cent; and for anthra 
cite mining occupational disease, a decrease 
of approximately 8.8 per cent. 
coke will 
approximately 25.6 per cent. No change in 


An inere ase 


in the burning rate amount to 
rate for bituminous mining occupational dis 


ease is indicated 


It is estimated that the revised rates will 
result in savings of approximately $373,270 
to Pennsylvania employers 
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California Amends 


Workmen's Compensation Rates 

As the result of a hearing before the Cali- 
John R. 
Title 10- of the 
Code, Rule IV, 


Section 2350 deals with 


fornia Insurance 
Maloney 


California 


Commissioner, 
2350 of 
Administrative 


,», ection 
has been amended 
workmen’s compensation insurance and em- 
Portions of the 
findings and conclusions and the full 
of the order follow 


ployers’ liability insurance 


text 


“The Commissioner has proposed that the 
present rule, which establishes the standard 
minimum rates as the minimum premium 
rates for complete workmen’s compensation 
insurance and employers’ liability insurance 
up to a $25,000 limit 


graduated 


and 


increased 


provides for a 
scale of premium 
amended in 


tour 


higher limits, be 
with ONE of 
alternatives, as Set 
notice, 


charges for 
accordance suggested 


forth in his published 


“The employers’ liability insurance cus 
tomarily provided as a supplementary cov 
erage on workmen’s compensation policies 
refers to insurance against liability for dam 
ages as distinguished from liability for 
Prior to the en- 
compensation 


utes the remedy available to an employee 


workmen’s compensation 


actment of workmen’s stat- 
injured as a consequence of his employment 
was an action for damages under the com- 
mon law, or in some instances, under em- 
liability The 


ne glige nce on the 


ployers’ statutes. basis for 
such action 
part of the 
cause of the 


Workmen's 


the conc ept of 


rested upon 
employer as the 
The enactment of 
Acts introduced 
liability on the part of the 
employer to compensate his employees for 


responsible 
injury. 
Compension 


injury arising out of and in the course of 
employment irrespective ol negligence or ot 
fault of either party. Such 
addition to creating a compensation liability, 
also substituted for the most part, this com 


enactment, in 


damages 
that the 
stitution was not complete, the policy forms 
writing of work 


pensation liability for liability for 


Possibly because it was felt sub 


used by carriers in the 


men’s compensation insurance contracts 


have up to the present time uniformly in 
cluded an employers’ liability provision in- 
suring against liability for damages as well 


as a workmen’s compensation provision 


“The imposition of a limit of liability sim- 
ply for the sake of limiting liability, how 
ever desirable this may be from the standpoint 
of insurers, is not a function coming within 
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the rate supervisory duties of the Commis 
fact, outside the 
Likewise it must be pointed 
out that the action of the California Inspec- 


sioner, and is, in scope 


of his authority. 


tion Rating Bureau in advancing the cause 
of a uniform limitation of coverage, as dis- 
tinguished from the establishment of mini 
mum premium rates, is not a proper function 
of a workmen’s compensation rating organ 
ization. 

“On the basis of past experience the pres- 
ent manual rates are adequate for complete 
workmen’s compensation insurance and un- 
limited employers’ lability insurance. ‘The 
Level Adjustment Factor forming a 
part of the rate making procedure can make 
provision for the 


Rate 


reflection of employers’ 
liability losses in future manual rates with- 
Only the expectation 
of a marked increase in employers’ liability 


out excessive delay. 


losses in the immediate future far exceeding 


the trend of results experienced to date can 


justify the continuance of the present judg- 
ment increase in the premium charges tor 


liability c even a 


lard 


employers verage, Or 


smaller judgment increase over stan 


minimum rates. Available data plus the ex 
perience of the months which have elapsed 
since rule and in 


adoption of the present 


creased limit factors do not indicate that 
any decided upward trend in employers’ lia- 
bility losses has developed or is imminent. 
Such data and experience indicates that the 


present excess limit charges are not needed 


“ORDER 
“WHEREFORE IT IS ORDERED, by 


virtue of the authority vested in me by Sec 
tions 11730 to 11742, inclusive, of the Insur- 
Code of the State of California 

light of findings and 
conclusions, that effective as of January 1, 
1953, 
outstanding policies, Section 2350 of Title 10 
of the Administrative 
lating to workmen’s compensation insurance 


ance and 


in the the foregoing 
with respect to all new, renewal, and 


California Code re- 
and employers’ liability insurance incidental 
thereto and written in connection therewith 
be, and the and 
modified in the following respects: 


“Rule IV (Page R-10A of the Manual) is 


hereby amended to read: 


“TV. SCOPE OF RATES 
otherwise provided, all premium rates pre- 
scribed are for complete Workmen’s Compen 
sation Insurance and Employers’ Liability 
Insurance incidental thereto and written in 
without 


same hereby is, amended 


xcept as 


connection therewith limit as to 


amount.’ ” 
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The Mathematics of Life 
and Annuity Rates and Reserves 


Textbook on Life Con- 
Actu- 


Soctety of Actuaries’ 
tingenctes. C. W. Jordan 
aries, 208 South 
Illinois. 1952 


lhis 


Society of 


LaSalle Street, Chicago 


Q 


$ 


is a new textbook on to crite 


the mathe 
matics underlying life insurance 
‘| he 
s at Williams ¢ 


tuarial students in the 


rates and reserves. author sociate 


iS as 

professor of mathemati ollege 
Kor 

United 


mainly 


ymeti 


many years, a 
States and Cana have 
on the textbook by |] I 
published by the Institute of 
While the 
there 
portant contributions to the theory of life 


and while the n the 


ida depended ra 


Spurgeon, 
Actuaries of 


Great Britain, mathematical prin 


ciples do not change, have been im 


contingencies in recent yeat 


actuaries of various countries essentially lewpo 


the symbols, thet 


us¢ 


same e are differences in the intellect 


emphasis on some problems because of ent view 


the way in which the insurance business has oblis 


developed in the United States and Canada 


of the new methods and the spe 


elopm«¢ nts here, tl 


Because 
cial dey e Education and 
the S [ 
Actuaries sponsored the preparation of this 
Mr. Jordan to 
In addition to premiums and re- 
life the 
book covers the provision fc the 


are 


Committee of ociety ¢ 


kxamination rt 


textbook and invited 
it. 


tor 


new 
write 


serves insurance and annuities, 


r expense, 


o1 lives 


special methods when two 
volved, 


nuities, and the application of the mortality 


more 


i as in joint and last survivor an 


table to population problems 


Conscience 
and Law-Abiding Citizens 


The 
a4 


Davitt, 
South 


Nature of Law. Thomas F 


Herder Book (¢ 15 


ompany, 


Books and Articles 


and annuity a state b 


cCOnce] 


te)] ¢ 
ere 


nt, 


or will, results in two totally differ 


ation 


1 
violation 


Mis 1951. 


Louis 


» said of municipal 


civil conduct 
supreme power in 


a 
is 1 and prohibit 
The 


definition is subject 


sm for it simply isn’t true. What 


what it ought 


act Cc 


does and 


thins mn 


citizen 


to be I gl [ nce 


faced vith 1 hiing 


ht a 
mes between 


l cons« s duty as a 
this conflict 
several philoso 


ation related to 


‘ 1 
ure Of laW 


pt of law and obh 
or the will? 


the difference 


whether 


level in 


to 


practical 


that law relates 


1S, 
S , because 
the law 
do 
law com 
in 


life. In 
the will of 


of civil 


one 


trom 


omes 


may be penal laws which 


1 1 
conscience what the 


only paym penalty 


vic 


Ww, since 


fro relation ot 


derive 


1 
the end, true law, 


Policy 
, 7 hh 


reat to Our 


Onomic 


ol 


viet 


V power and 


t evaluating the threat was under 


and Poli y ( 
ke 


ommiuttee 
Deve lop 
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ommittee tk onom 





committee states that the most 
problems of 
foreign policy with which the United States 
micerned fall into two 


problem of organizing the At 


nent A tie 


urgent and critical positive 


Government is now c 
groups: the 


lantu 


Community and the problem of how 
to deal with economic and political prob- 
lems of Southeastern Asia and the Middle 


East 


As always, CED studies are well worth 


reading and possessing, and this one is no 


exception. ‘The conclusions are 


“We be lie ve, 


our positive loreig 


therefore, that the task of 
n policy is to attack the 
these weaknesse s, to 


sources ol lnprove 


the living standards of free peoples and, at 


the same time, to strengthen the political 


and moral ties among free countries. 
“To this end, there are four most urgent 
tasks 


“1) To maintain a high and stable level 
of employment in the United States, with- 
out further inflation. 

“2) To strengthen the political, economic 
sanization of the Atlantic 
We need to ask ourselves by 
Atlantic 
evolve from a loose association of separate 


and military ore 
Community 
Community can 


what steps the 


national states toward a more integrated 


economic and political system, 

“3) To liberalize 
commercial policies 

‘4) To 
have yet 
ments in Asia (including the Middle East), 
to improve their administrative capacity and 


American import and 


find eflective than 


been found to strengthen govern 


more Ways 


to supply them with the teclinical assistance 


and the foreign capital they need for eco 


nomic growth.” 


booklet 


contains about 35 pages of text 


This is 844" x 11” in size and 


ARTICLES 


Articles of 
legal publications 


interest in other 


The Psychiatrist as a Witness .. . Thi 
“privileged communications” theory that in 
most states prohibits the testimony on the 
witness stand of personal physicians without 
the consent of the patient is thoroughly 
examined in regard to the relationship that 
exists between a psychiatrist and patient. 
While not quarreling with evidence authori 
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ties that the privilege, as applied to doctor 
patient relations generally, is unsound, the 
authors contend that the delicate psychia 
trist-patient relationship, in which the pa 
tient reveals much of his inner thoughts in 
re lief or could be 
the threat of possible use of 
him 
problems con 


order to obtain cure, 


destroyed by 
his admissions as testimony against 
A thorough study of the 
nected with abuse of the 

lude that “the question 
of whether a physician-patient privilege is 
sound should be legally recognized 
ought not to be debated in general terms, 
but should be resolved into specific types 
taking 
into account for each type both the thera 
peutic 
on the other 


privilege is made 
and the authors con 


and 


of physician-patient relationships, 


importance of confidentiality and, 
hand, the evidence of abuss 
Guttmacher and Weihofen, 
“Privileged Communications Between Psy 


in practice.” 


chiatrist and Patient,” /ndiana Law Journal, 
Fall, 1952. 


The Ghost of Alter Ego . The ghost 
of alter ego which frequently haunts lawyers 
and life underwriters who seek to protect 
a corporation through insurance on the life 
of its stockholder is 


imaginary when the corporation is real 


sole or contré Ning 


The author analyses the term “alter ego’ 


is it is used in Treasury Regulation 105, 


Section 81 a discussing the Code sections 
relating to the estate taxation of the pro 
ceeds of life insurance, the premiums of 
which the paid 


directly. The regulation states: 


directly or in 
“A decedent 

pays the premiums or other considera 
tion if 
which is his alter ego.” 


decedent 


payment is made by a corporatior 


But that a corporation is not the alter ego 
of its sole or controlling stockholder if there 
is a business purpose for its separate exist 
ence is presented through the analysis of 
various court decisions 


The author concludes that “a corporation 
insurance upon the life of a 
stockholder without in 
volving the stockholder in 
income tax dangers, provided: (1) the cor 
poration is the applicant for the insurance; 
(2) it holds all of the incidents of ownership; 
(3) it is the beneficiary; (4) it pays all of 
the premiums; (5) the insurance 
corporate and business purpose; and (6) the 


may acquire 


sole or dominant 


sole estate or 


serves a 


insured has no rights in the policy or the 
nroceeds.”—Laikin, “Alter Ego, Life Insur 
ance and Taxes,” The Journal of the Amert 
can Soctety of Chartered Life Underwriters, 
December, 1952 
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Income Levies on Life Insurers 
Nearing Premium Tax Figures 

Although it 
the states in taxing the income of life in 
1951, the 


narrowing the exist 


agged $38 million behind 


surance companies federal 


overnment is rapidly 


1 
, according te Institute 


Insurance’s 


and Research. 


In 1951, 


premium taxes collected by 


1 


eral income taxes siphoned off $96 million 


states amounted to $134 million while fed 
| 


1947 when 


S10 


However, four years before, in 


state amounted 


premium taxes 


only $2 


States ] thei 


than one third, the 


multiplied its 


federal take was 3 


Thus, while 


collections by little mors 


million, the 
million 
federal 


government receipts 


netting about one 
much as the states, the feds 
1951, got two 


thirds of the state figure 


four times. Previously 
fourth as 


government, in more th: 


Total taxes paid by life insurance co1 
the United States in 
$167 million in 1947 to $298 million in 1951 
In 1947, 
cent ot nis tax lar, the federal gov 

i cent In 1951, the 
had dropped to 45 per’ 


ment’s had climbed to 32 per cent 


panies in reased trom 


received close to 60 


1 
cent; the 


al gover 


Medical Experts to Check 
Medical Experts in New York 


Juries and jude in the State 
Court in New k County will se 
their 


them straight when doctor 


Supreme 


own panel of medical expert 


yitnesses 
sult take 


posing parties to a personal injury 


divergent paths in their analysis of a plain 


tiff’s phy sical condition 


The Coverage 


ot OU te 70 experts in 
medicine will be appointed by 
York Academy of Medicine and 


rk County Medical Society and 


1! the court 


various 


brane he Ss ol 


Phey will 
much injury there was in 
plaintiff's medical 

most kill d 


find 


¢ xpert 
while 
hardly 


salutory 
and the 
| being 

of $40,000 from the 
Foundations 


il, and if 


the court 


Accident Widow Maneuvers 
Damage Suit to Federa! Court 
A man in 


that he 


pursuit 


| might log cally 


conclude equal treat 
ment in any cour vidently, was not 


the opinion of whos 


I 
husband was 


truck. By cre: 


pointed administratr 
ate, the widow collectec | t is KNOWN 
assets except 


damage 
arising trom 
| 


filed 
her account, wl n a adyus { . and 
then resigned as admiunistrat: he Penn 
sylvania Orphans’ absence of 
any law ignation, re 


irginia, presum 
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PERSONS AND EVENTS 


; 

Zone 4 of the National Association of 
Insurance Commissioners will meet April 
20-21 in Chicago. The hotel meetingplace 
has not been selected. 

M. O. Allen, who was the Tennessee 
Insurance Commissioner under the de- 
feated administration of Governor Gordon 
Browning, died in early December fol- 
lowing a serious illness. His unexpired 
term was filled by Robert L. Taylor, 
Memphis attorney. 

Four new committees have been es- 
tablished this year by the Bureau of Acci- 
dent and Health Underwriters. The 
committees and their chairmen are as 
agency committee, Frank Ves- 
ser; claims committee, Edwin Linthicum, 
Jr.; health insurance council advisory 
committee, William de V. Washburn; and 
finance committee, W. E. Kipp. Two 
new chairmanship appointments to exist- 
ing committees were made by E, A. 
Hauschild, newly elected chairman of the 
bureau’s governing committee; they are: 
Henry R. Roberts, Individual Insurance 
committee; and Douglas J. Moe, Sub- 
standard Risks subcommittee. Other com 
mittee chairmen were reappointed. 


follows 





The forty-fourth annual meeting of the 
Life Insurers Conference will be held at 
the Claridge Hotel, Atlantic City, New 
Jersey, May 20-22. Requests for accommo 
dations may be directed to Mr. George B. 
Bruni, conference general manager, 618-19 
Mutual Building, Richmond 19, Virginia 

Recently elected to membership in the 
Association of Casualty and Surety Com 
panies are the American Fire and Casu- 
alty Company, Orlando, Florida, and The 
National Union Fire Insurance Company, 
Pittsburgh, Pennsylvania. The two new 





ably upon the petition of the widow and her 
attorneys. With the diverse citizenship thus 
set up, the new administrator filed a damage 
suit in a federal district court against the 
trucker. 

The trucker countered with a suit in the 
state court, seeking to have it vacate its 
decree removing the widow as adminis- 
tratrix, charging that the sole purpose of the 
resignation was to get the damage suit into 
the United States court. The state court 
agreed with his argument but said that it 
had no power to reinstate her or to remove 
the administrator d. b. n. It said that the 
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members brought association member- 
ship to an all-time high of 113. It was 
announced that Frank H. Bragg, plate 
glass division director of the association, 
retired on January 1. 

Victor Montgomery, Sr., president of 
Pacific Employers Insurance Company, 
has been elected president of Western 
Insurance Information Service, Califor- 
nia public relations organization of the 
casualty insurance industry. Other offi- 
cers elected include J. T. Blalock, vice 
president, and W. R. Langtry, treasurer. 


The Western Conference of the Na- 
tional Association of Claimants’ Compen- 
sation Attorneys will meet February 12- 
15 at the Riverside Hotel, Reno, Nevada. 
Reservation requests should be sent to 
the hotel and a copy to Melvin M. Belli, 
conference president, 240 Stockton Street, 
San Francisco, California. 

The Mid-Winter Law-Science Short 
Course, conducted by Professor Hubert 
W. Smith, formerly of Tulane University, 
now at the Science Institute, the Uni- 
versity of Texas, will be given February 
7-14 at the Shamrock Hotel, Houston, 
Texas. Requests for information should 
be addressed to Professor Smith in care 
of the institute, Austin 12, Texas. 

The Group and Hospital-Medical Com- 
mittees of the Health and Accident 
Underwriters Conference will meet Feb- 
ruary 2-4 at the Drake Hotel in Chicago, 
Illinois. 

The Health and Accident Underwriters 
Conference membership rose to 187 with 
the joining of the United States Life In- 
surance Company, New York City. Twenty 
companies joined the conference in 1952. 





widow’s motive has nothing to do with the 
case and that any action by it is inappropriate 
if the federal court finds it has jurisdiction. 

Estate of Fike. Pennsylvania Orphans’ 
Court, Montgomery County. November 21, 
1951. CCH PENNSYLVANIA Estates WILLS 
Trusts ¥ 27,436. 


Some Financial Wizardry, 
or More Income and Less Taxes 


Insurance companies can increase their 
income and still reduce their income tax, 
according to Granville G. Miller of Phila- 
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delphia in a letter which appeared in the 
December, Taxes—The Tax 
Magazine 


1952 issue of 


mathematical “Hou- 
dini,” Mr. Granville asserts that without any 


Seemingly doing a 
sleight of hand, in certain circumstances a 
tax saving of 18.2 per cent on every dolla 
of additional income produced can be ac 
complished. He said it’s because in an 
industry such as insurance there are two 
unrelated sources of 


from 


more or less 
that is, 


other 


income, 
and the 
The result 


underwriting 
investments. 


one 
from is due 
to the complexities of the Code, in general, 
and Section 26(b) and 
The 
follows: 
Section 26 (b) 
credit ot 85 per 


117(c), in particular 


explanation given by Mr. Miller 


allows to corporations a 


cent of the dividends re- 
ceived from domestic corporations, but not 
in excess of 85 per cent ot the adjusted net 
income (which we will explain later), while 
Section 117 (c) provides for the alternative 
taxation of long term capital gain at 26 pet 
cent instead of at the full 
of 30 per cent normal tax and 22 per cent 
first $25,000. 


corporate rates 


surtax, in excess of the 
The circumstances under which the above 
tax saving is possible are as follows: 


(1) There 
writing. 

(2) Ther 
the form oi 
underwriting loss, 


loss from under- 


must be a 


must be investment income in 


dividends in excess of such 


and 
(3) The additional income produced must 
be in the long term capital gains 
(sale of assets held for more than six months. ) 
Let us thet 
illustrate this 


form ot 


an example to 
situation. To 
simplify the calculations, round figures will 


proceed with 
paradoxical 


be used and certain reasonable assumptions 
will be made. 

4 Company has an underwriting loss of 
$2,500,000. It has income from 
ot $4,800,000. of $3,600,000 is 


vestmenis 
which rom 
dividends, none of which are received from 
operating utilities 
for their dividends paid on certain preferred 
stock under Section 26 (h)); it has no capital 
gains; and it has no income from partially 
exempt interest (interest on Treasury bonds 
prior to March 1, 1941) Phe 
profit of $2,300,000. It 
nontaxable income (interest on obligations 


(which receive a credit 


issued r < 


thus a net has 
of states, territories and possessions of the 
United States or political subdivisions there- 
of) which is allowed as a credit under Section 
26 (a) and additional allowable deductions 


LIFE INSURANCE DOLLARS AT WORK 
Distribution of Assets of United States Life Insurance Companies 1891-1951 
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such as amortization of bond premium and 
depreciation which are not carried on the 
corporate books; all of which total $300,000. 
This will bring us down to an adjusted net 
income of $2,000,000. We will then proceed 
with the computation of the tax. 


Adjusted Net Income $2,000,000 


Dividends Received Credit (not 
85 per cent of $3,600,000 but 
limited to 85 per cent of Ad- 
justed Net 


Income) 1,700,000 


$ 300,000 


‘Taxable Income 


Tax at 52 per cent $156,000 


Less 22 per cent ot first 


$25,000 5,500 


Net Tax $150,500 


Most 


portfolios securities which have a present 


insurance companies carry in their 


market value greatly in excess of their cost. 


These can be sold to create capital gains 


A company now sells a block of B stock, 
held more than six months, costing $500,000 


for $600,000; a long term capital gain ot 
$100,000 results 


We now have 
Adjusted Net 


Dividends 
(limited to 85 per 
above) 


Income $2,100,000 
Credit 


cent ol 


Received 
1,785,000 


‘Taxable Income 315,000 


Less Long-Term Capital Gains 
Taxable at 26 per cent 100,000 


“Ordinary Income” 215,000 


Tax on Ordinary Income of 


$215,000 at 52 per cent 111,800 


22 per 


$25,000 


Less cent ot first 


5,500 


106,300 
Long-Term Capital 
Gain at 26 per cent 


‘Tax on 
26,000 


Total Tax 132,300 
Tax Before Creation of Capi- 


tal Gain 150,500 


Tax Saving by Creation of 
$100,000 Long-Term Capital 


Gain 18,200 


All of the above may be a little confusing 
to the average layman, but it should be of 


52 


interest to the financial and accounting of- 
ficers of all insurance companies. 

Naturally there is a limit to which the 
taking of capital gains would cease to be 
effective from a tax savings standpoint. 
This limit is reached where the ordinary 
income is reduced to a point where there 
is no surtax, that is, $25,000. 


This can definitely be determined by the 
following formula: 


Let Y equal Adjusted Net Income before 
any capital gains; (15 per cent of Y less 
$25,000) divided by 85 per cent equals the 
maximum capital gains which may be 
taken to realize the greatest tax saving. 
In the above instance this is $323,529. 
Adjusted Net Income Before 


Capital Gains 


p 


$2,000,000 


Capital Gains 323,529 


Adjusted Net Income After 

Adding Capital Gain 323,929 
Dividends Received 
Credit, Limited to 85 pet 


cent of above 


Less 


Taxable Income 
Less Long-Term Capital Gain 


Ordinary Income, Subject 
Only to Normal Tax 25,000 

Tax on Ordinary Income at 
30 per cent 

Tax on Long-Term Capital 
Gain at 26 per cent 


7,500 


84,117 


Total Tax 91,617 
‘Tax Before Creation of Capi 


tal Gain 150,500 


Maximum Tax Saving $ 58,882 


Reductio ad Absurdum 


A reduction in the automobile liability in- 
surance sought in New Jersey 
by a method which the general counsel of 
the National Bureau of Casualty Under- 
writers termed “absurd.” A rate increase 
had been approved by the New 
Jersey Commissioner of Banking and In- 
surance was sought to be defeated by the 
complainant on the claim that the method 
of approval of the increase by the Commis- 
sioner was not according to the book and 
therefore the new rates were “illegal” not 
only for prospective use but retroactively. 


rates was 


which 


The rate filing had been before the De- 
partment of Banking and Insurance for 
over six weeks; was the subject of a de- 
tailed memorandum of analysis to the Com- 
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missioner by 
Department; 


a technical employee of the 
was personally reviewed and 
approved by the 


and bore the official stamp of approval bearing 


ordered Commissioner; 
a facsimile signature of the Commissioner. 
‘The general counsel, in his written dis 
missal of the application, said that “finely 
spun contentions as to the 
which the order of approval was 
would appear to be captious. In every In- 
surance Department in the United States, 
thousands of filings of 
rules, polic y torms, ete 


precise form in 
issued 


revisions in rates, 
are received every 
year. To accept the applicant’s contention 
that the Commissioner not only must per- 


review but also must 


execute a detailed order, 


sonally personally 
with respect to 
every such filing, would result only in an 
administrative hodgepodge which would 
hope lessly ensnarl the efficient operation ot 


an Insurance Department.” 


Estate Settlement Severs 
Policy from Insured Car 


Like a departing spirit, an insurance policy 
left the automobile it covered following a 


demolishing 


which the owner 
ot the automobile was killed. 

The killed in the accident had 
made a specific bequest of the automobile in 
her will. The never got the car, 
however. It was so demolished in the acci 
dent that the 
of its 


accident in 
woman 
legatee 


insurance company, by terms 
paid the testatrix’ 
$2,600 and took over the car which it later 
for $350. 

The legatee sued the estate to get the 
$2,600 in heu of the 
nied his claim. 


contract, estate 


sold 


car, but the court de 
The insurance policy and 

totally 
The in 
action which 


the automobile said to be 
different 


surance policy 


were 
assets of the testatrix 


was a chose in 


FAMILY PROTECTION ACROSS THE COUNTRY 


LIFE INSURANCE IN FORCE RELATED TO THE TOTAL NUMBER OF FAMILIES IN EACH STATE, DECEMBER 31, 1951 
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passed to her legal representative after her 
death. The gift of the 
specific bequest, and the legatee could re 


automobile was a 


ceive nothing more. Since the contract of 
insurance made it impossible for the exe 
kind, 
the court held that the legatee had a right 
to the value of the automobile immediately 
after the wreck or the sum of $350.—Estate 
of Barry. Oklahoma Supreme Court. De 
cember 2, 1952. CCH Trust anp Estat! 
Law Reports § 45,157. 


cutor to deliver the automobile in 


A REPORT TO THE READER 
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This is especially true when 
The problem 
does exist in the sale of an unincorporated 
By reason of the conflicting tax 
positions of the buyer and the seller, the 
treatment of good will should be carefully 
contract Nor- 
mally, the seller is interested in obtaining 
a high allocation of the purchase price to 
good will, whereas the purchaser wants a 
The reason for this is that 


capital assets 


the corporation is continued. 


business. 


considered in the of sale. 


low allocation 
good will is a capital asset, with the result 
that the seller reports his gain as capital 
gain. The purchaser, on the other hand, 
can obtain no tax benefit from a high allo- 
will since no amortization 


cation to gt 0d 


deduction of payments for good will is 


allowable. In other words, the purchase 
of good will is a capital expenditure and 
not an and business 


ordinary necessary 


expense. 


The need for clea> identification of good 
will as an element of the sale is aptly illus 
trated by the many 
this 
seller cannot arbitrarily assign any portion 


cases 


being liti- 
however, the 


now 
gated In connection, 
of the sales price to good will. He must be 


prepared to substantiate the value placed 
upon the good will component, or else the 
Bureau of Internal Revenue will use its own 
test through some form of capitalizing earn 
ings. This problem is more acute in the 
case of a sole proprietorship than a part- 
nership in view of the opposite treatment 
accorded these two methods of operating. 
In the former, there must be a determina 
tion of 


capital, whereas it is now established that a 


what assets are capital or non- 


a capital asset re- 
the underlying 


partnership interest is 
gardless of the nature of 


assets. 
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Mutual Agents to Supplement 
Simplified Accounting Manual 


A supplement to the highly popular 
“Simplified Accounting Manual” recently 
issued by the National Association of Mutual 
Insurance Agents will soon be distributed, 
according to John H. Kroll, president of 
the association. 

The supplement will add to the manual’s 
effectiveness by emphasizing important fea- 
tures and clarifying certain explanations. 


| 
Continued from page 4 


Covenants Not to Compete 


At this point we are concerned with the 
narrow, but recurring, question of the tax 
consequences of an agreement by the seller 
to refrain for a given period from competing 
with the purchaser. The tax consequences 
to the seller and the buyer conflict where 
such an agreement is entered into. Stated 
in the simplest terms, the seller is interested 
in knowing whether his profit represents 
capital gain from the sale of a capital asset 
or ordinary income taxable at regular nor- 
mal and surtax rates. The buyer, on the 
other hand, wants to know what part, if 
any, of the sale price may be deducted as a 


business expense or whether it must be con- 
sidered as payment for an asset, and if the 
latter, whether a portion thereof may be 
amortized over the life of the covenant not 


to compete. 

3oth the buyer and the seller have liti- 
gated these issues, with the result that the 
general rule, as formulated by the Tax 
Court, has been stated as follows: 

“Tf such an agreement (i. e. not to com- 
pete) can be segregated, not so much for 
purposes of valuation, as in order to be as- 
sured that a separate item has actually been 
dealt with, ‘he agreement is ordinary income 
and not the sale of a capital asset. But 
where it accompanies the transfer of good 
will in the sale of a going business and it is 
apparent that the covenant not to compete 
has the function primarily of assuring to 
the purchaser the beneficial enjoyment of 
the good will which he has acquired, the 
covenant is regarded as non-severable and 
as being in effect a contributing element to 
the assets transferred.” 

The above quotation establishes the pat- 
tern. Thus, if the agreement not to com- 
pete is inseparable from a transfer of good 
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will, the seller or maker of the agreement 
will not be deemed to have received any 
consideration taxable as ordinary income. 
Illustrative of this phase of the rule is the 
case of Aaron Michaels (12 TC 17). In that 


case a linen supply business was sold for 


$9,000 consisting of supplies worth about 
$1,500, customers’ lists and good will, to- 
gether with an agreement not to compete 
with the purchaser for a period of five years. 
The Tax Court held that the agreement not 
to compete was an integral part of the 
good will, with the result that the entire 
sale proceeds, other than that part attribut- 
able to the supplies, was taxable at capital 
gains rates. The case of Toledo Blade Com- 
pany (11 TC 1079) 
purchaser from amortizing the alleged ex 
cess cost over the period of the agreement 
not to compete where the agreement is not 
severable from the good will. 


similarly prevents the 


However, if the agreement not to compete 
can be segregated, the purchaser may deduct 
the payment allocable to such agreement 
over the period agreed upon, but the seller 
then has to report such sale proceeds as 
ordinary income. The case of Christensen 
Machine Company (18 BTA 256) typifies this 
phase of the general rule. In that case, 
stock was sold and the selling stockholder 
agreed not to compete in consideration of 
the payment of $60,000. It was held that 
$30,000 was the fair value of the stock sold, 
and the purchaser was allowed to amortize 
the balance of the $60,000 over the period of 
compete. The seller 
proceeds as 


the covenant not to 
was held taxable upon 
ordinary income in the recent case of Rod 
ney B. Horton (13 TC 143), the theory being 
that the agreement clearly indicated a mu- 
tual intent to deal with the covenant as a 
separate item of purchase. 


such 


The case of Carboloy Company Inc. (2 
TMC 413) is quite analogous to an insur- 
ance agency, since it involved the sale of a 
general sales agency. In this case, the con- 
tract of sale provided in Article I for the 
conveyance of the entire business and good 
will for $13,500. Then in Article III, it was 
provided that certain periodic payments 
should be made to the seller over a period 
of seven years, the payments to be made 
only if on each payment date the seller was 
not engaged in competition with the pur- 
chaser. The Tax Court held that these two 
articles were separate and independent and, 
consequently, the purchaser was entitled to 
deduct them either as ordinary and neces- 
sary business expenses under Section 23 (a) 
of the Internal Revenue Code or rateably 
over the period of the agreement under Sec- 


Report to the Reader 


(1). The Tax Court seemed im- 
by the fact the payments under 
Article III would cease if the seller returned 
to compete, thus disclosing an intent to deal 
with this matter separately. 

What are the covenant 
not to compete being held severable in the 
personal service type of business? The con- 
clusive answer to this question is difficult, if 
not impossible at this time. 
Internal Revenue tends to resist 
in the case of the purchaser attempting to 
amortize the payments over the life of the 
covenant, whereas oddly enough a different 
position has been taken as respects the 
attempt to treat 
capital gain rather than ordinary income. 
If you are the seller, the rationale of a 
Tax Court decision is helpful. There 
the court indicated that forbearance from 
competition was implicit in the good will 


tion 23 
pressed 


chances of the 


The Commis- 
sioner of 


seller’s the proceeds as 


recent 


itself and that the covenant not to compete 
was accordingly superfluous. This decision 
finds its counterpart in the old case involvy- 
ing an insurance agency. The court dis- 
allowed amortization of the purchase price 
allocable to the covenant not to compete on 
the theory that refraining from competition 
was intrinsic in the sale of good will. 

The purchaser, however, in the light of 
the recent agency case can argue, 
logically, that the covenant not to compete 
is separate and distinct from good will— 
the good will being nominal in view of the 


sales 


personal service nature of the agency. In 
respect, it is that personal 
ability, skill and acquaintanceship do not 


this axiomatic 
constitute good will as an item of property; 
nor do they exist in such form that they 
could be the subject of separate transfer. 
Such attributes attach to the person and 
may not be transferred piecemeal to others 
A review of the 
that what the courts look for in such sales 


numerous cases discloses 


is whether the covenant not to compete is 
really good will under another name—it is, 
unless the restraint on competition is, in 
fact, something other than the good will of 
the agency. 

At the that perplexing 
problems result when good will is injected 
into the tax picture. Many of these prob- 
lems are still in the formative stage 
much as the Commissioner’s position has 
not fully crystalized. He is presently liti- 
gating the issues from various approaches. 
Accordingly, before entering into any ar- 
rangement or transaction where good will 
may be a factor, have your counsel review 
the then status of the tax laws relating to 
the pitfalls herein discussed. 


outset, I noted 


nas 
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_ Selected Decisions 
from All Jurisdictions 


NEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Evidence Held Insufficient 


The plaintiff must show that the defend- 
ant had knowledge of the unsafe condi- 
tion of the floor, holds the West Virginia 
court. 


While down one of the aisles of 
the defendant’s store, plaintiff fell and was 
injured. She testified that 


greasy or oily 


walking 


after she fell, a 


} 


substance was on her face 


and clothing, which substance was not on 
store Phe 


physician corroborated her story 


her person when she entered the 
attending 
and his assistant testified that 
delivered to them by the 
greasy or oily substance on it. 
plaintiff did not clearly 
that the clothing sent to the 
the same clothing she was 
she fell. The 
employees testified that 


\ dy y « leaner 
clothing 
had a 


ever, the 


How 
establish 
cleaners was 
wearing when 
manager and 
they did not see 


defendant's 


or notice the soiled condition of the plain 
tiff’s clothes. There was cestimony for the 
defendant that the floor at the place where 
the plaintiff fell was clean, that it had been 
swept a short time before the 
and that there were no inherent 
in the floor. The defendant's witnesses fur 
ther testified that about ten 
the accident an application of 
had been applied to the floor. 


occurrence 
cle fe cts 
day s before 
“ : ° ”» 
microshine 


plain- 
reviewing 


In reversing the judgment for the 
tiff and awarding a new trial, the 
court stated: “There 
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is no evidence show 


plaintiff 


show that the defendant 
should have known of the oily or 
ondition of the floor where the 
plaintiff fell Nor is there any evidence 
from which an inference may be drawn to 
the effect that the defendant knew or should 
have known of the condition of the 
floor. . . . Applying the rule of Gilmore v 
Montgomery IVard & Co. [56 S. E. (2d) 105 
(W. Va.) (If the floor is inherently de- 
fective, it is not necessary to show that the 
actual knowledge thereof, but if 
is slippery because of some for- 
must be shown that the 
owner knew or had a reasonable opportunity 
to know that the was in an unsafe 
condition.) |. we think that the 
testimony adduced by the plaintiff relative 
to knowledge of the defendant in that re- 
wholly insufficient to 
verdict.”—IV endell v. G. C 
West Virginia Supreme 
April 29, 1952 


ing, or tending to 
knew o1 


ereasy ¢ 


owner had 
the floor 
eign substance, it 


floor 


spect 1s support the 
Murphy Company 
Court of Appeals. 


1 NEGLIGENCE CAsEs (2d) 276 


Wife May Sue Husband in Tort 


The Ohio court rules that under its con- 
stitution and statutes the common law 
doctrine of legal identity has been abol- 
ished and so a wife may maintain a tort 
action against her husband. 


Plaintiff was seriously injured as a result 
of falling over the protruding legs of a port- 
able screen temporarily front of 
premises 
The husband of the plain- 
tiff was a member of the defendant organi- 
zation. Thus, the defendants demurred to 
the plaintiff's petition on the ground that the 
suit was, in effect, one by a wife 
husband and that ‘a wife cannot maintain an 
action in tort against het 


placed in 
the entrance to a rest room on the 
of the defendants. 


against het 


husband.” 
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The defendants relied upon I ~ase oft 
State v. Phillips, 85 Ohio St 7,97 N. E. 976, 
but the distinguished that 
case from the present situation in that Phillips 


only decided that a wife may not be prose- 


reviewing court 


cuted for larceny from her husband and in 
no way dealt with the right of a wife to 
recover damages for a tort committed by her 
husband 
tion was one not previously directly decided 
by it, the court went on to 
of the common law rule a; 


After noting that the instant ques 


review the history 
ainst tort actions 
between husband and wife. On this point, 
Prosser on Torts, page 898, was quoted ex- 
tensively. Continuing, the court pointed out 
that every state had enacted statutes which 
changed the that a 


married woman was given a separate legal 


common law rule so 


a separate legal estate 
in her own property. Typical of those in 
Ohio is Section 11245, General Code, 


reads as follows: “A married woman shall 


identity and secured 


wWhicl 


unmarried, 
with 


sued as if she were 


joined 


sue and be 


and her husband be her only 
when the cause of action is in favor of or 


against both.” 


The reviewing court then cited Section 16 
of Article I of the Ohio Constitution which 
states: “All courts shall be open, and every 
person, for an injury done him in his land, 
shall 
remedy by due course of law, and shall have 
justice administered without denial or delay.” 


goods, persons, or reputation, have 


In reaching its conclusion the court stated 
“Obviously this provision of the Constitution 
[ S« ction 16, Article I] iS 


inclusive, and a married woman would hav 


broad and all 
a right ‘in due course of law’ to maintain 


an action tor her injuries against any tort 


feasor. It would seem that express statutory 
prohibition or limitation upon a right to re 

cover, similar to those prescribed by Section 
6308-6, General Code (guest statute), would 


be necessary to limit such right. 


“All the statutory provisions evince a cleat 
purpose to eliminate the barriers erected by 
the common law which denied to married 
women the right to prosecute 


their sole bene fit 


actions to! 
No statute expressly pro 
over damages 
husband for personal injuries in 


Sucl 


constitute an exception to the 


hibits actions by a wife to re¢ 
from her 
flicted upon her by him a statute would 
above quoted 
statutes, for those provisions are in general 
terms and are all-inclusive in their purpose 
and have the effect of superseding the common 
law doctrine of the legal identity of husband 
and wife. A complete change of policy is 


unmistakable and should not be disregarded 


Negligence 


“the Consti 
tution and the pertinent statutes have the 
effect of so modifying the common-law rule 
as to authorize the maintenance 
by the plaintiff against her husband and con- 
sequently against the defendants.’—Damm 
v. Elyria Lodge No. 465, Benevolent Protect 
f Elks. Ohio Supreme Court. June 
NEGLIGENCE Cases (2d) 300 


It was the court’s ruling that 


f the action 


t 


5 


Order 


1952. 1 


All Allegations Need Not Be Proved 


The Florida court holds that the plain- 
tiff’s proof was sufficient even though all 
her allegations were not proved. 


The plaintiff was injured when she stepped 
into a hole caused by an uncovered monu 
ment marker in the middle of a public street 
defendant city. The plaintiff offered 
evidence to prove that the marker had been 
installed by the defendant in the 
that the cover had 


in thie 


street; 
absent for 
that the 
resulted in a hole five 
inches wide and five inches deep It 
further shown that the plaintiff had moved 
to the city only two weeks previous to het 
fall and had been on the 
only 


been some 


years prior to the accident and 
absence of the covet 


Was 


Street in question 


once before. However, no evidence 
defendant had 
removed the cover and tailed to replace it 
Failure 
led the 


he defendant 


was offered to show that the 


to prove these last-mentioned facts 


trial judge to direct a verdict for 


The reviewing court reversed the judg 
remanded the 


with this 


ment and case tor a new 


trial language where acts 


gligence are established by such 
liable, it 18 


variance that other 


as will render defendant 


material acts of 


igence were alleged but not proved, if 


such allegations could not have misled «d 
fendant . We do not understand that 
the defendant is here 


contending that it 


was misled; and indeed, the record shows 


that 


by counsel for defendant it was stated that 


opening statement to the jury 
‘The plaintiff has alleged against the city 


that the iron cover which covers this de- 


was missing, and this lady 
fell in it—and it had 


enough for the city to know about it. 


pression 


been missing long 
‘That 
The 


ground 


is the negligence they are alleging.’ 


declaration was not attacked on the 


of duplicity, so that the duplicity, if any, in 


1 
+ 


must be deemed to have 


Mullis v. City of Miami, 
August 1 
(2d) 306 


he declaration 
been waived.” 
Florida 
1952. 1 


Florida Supreme Court 
NEGLIGENCE CASES 
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LIFE 
Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 

_ REPORTS 


Double Indemnity Clause Construed 


Although a contributory cause of death 
might have been cirrhosis of the liver, 
the Oklahoma court rules that this was 
only conjecture and not enough to pre- 
clude recovery of double indemnity 
benefits. 


The insurer here involved refused to pay 
the additional demanded by the 
beneficiary contending that such additional 
payment was excluded by the following pro- 

“The Double Indemnity Benefit 
shall be payable upon receipt of due 
proof that the death of the insured 
resulted directly and independently of all 
other from bodily injury effected 
solely through external, violent and acci 
dental ; provided, however, 
that such Double Indemnity Benefit shall 
not be payable if the Insured’s death re- 
sulted, directly or indirectly, from 
(g) infirmity of mind or body; (h) illness 


amount 


vision: 


causes 


means 


or disease 


The assured became ill after attempting 
to push a car that was stuck in the snow 
front of the hotel of which he 
was manager. He died two days later and 
medical testimony established the cause of 


and ice in 


death to be ruptured veins in the esophagus 
that the 
assured was suffering from cirrhosis of the 


It was also established deceased 
liver which had a tendency to produce vari 
the esophagus. There was 
that if the veins in the 
(there 


post mortem examination to establish this), 


cose veins in 
further testimony 
esophagus were 


varicose Was no 


violent exertion was liable to rupture them 


The reviewing court pointed out that 
Oklahoma follows the dissenting opinion of 
Mr. Justice Cardozo in the case cited by the 
insurer (Landress v. Phoenix Mutual Life 
Insurance Company, 291 U. S. 491, 54 S. Ct 
461). In that case he said that when a man 
died in such a way that his death is spoken 
of as an “accident,” he died because of an 
accident and accidental means. 
According to Cardozo, the attempted dis 
tinction between accidental results and ac- 
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hence by 


means could not be successfully 
maintained. Therefore, the court held that 
in the instant case “the death of the de- 
ceased was affected by external, violent and 
accidental means within the provisions of 


” 


cidental 


the policy.... 


In overruling the other contention of the 
insurance company, the court stated: “In 
the instant case no autopsy was made of 
the body of deceased and the testimony of 
the physicians was based upon surmise or 
conjecture, The disease was in no way 
aggravated or brought to life by the injury, 
but according to their testimony, created a 
which caused the injury to be 
more easily produced. While the physicians 
testified that ordinarily such exertion would 
not produce a rupture of the veins in the 
esophagus if they were in normal condition, 
there is no evidence in this case, aside from 
their opinion, that they were not in a nor- 
mal condition. We have frequently held 
that the judgment of experts or the opinion 
of skilled even where unam- 
biguous are not necessarily conclu- 


condition 


witnesses, 


sive, but may be disregarded by the jury.” 
Judgment for the beneficiary was affirmed.— 
New York Life Insurance Company v. Wise 
Oklahoma Supreme Court. November 18, 
1952. 15 Lire Cases 731. 


Agent's Promise Reforms Policy 


The Iowa court holds that because the 
defendant’s agent told the plaintiff she 
would be able to get the protection she 
wished, the policy must be reformed. 


The plaintiff brought this suit in equity 
for the reformation of the health and acci- 
dent insurance policy the defendant issued 
to her. In her petition she alleges that by 
mutual mistake the defendant failed to issue 
to her the policy ordered and promised, and 
that the 
clusions not contemplated by her when the 
policy She that the 
policy be reformed and that she be awarded 


one issued contained certain ex- 


was ordered. asked 
certain cash benefits which she claimed were 
due her thereunder 

There was little conflict in the evidence, 
which was as follows: The plaintiff wanted 
an insurance policy that would pay for 
medical and hospital expenses without “ex- 
ception being a woman.” 
Through her attorney and in person, the 
plaintiff informed the defendant’s local agent 
that she desired such a policy; the agent 
told her and her attorney that the defendant 
would be able to write a health and accident 
policy that would cover any accident and 
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because of her 





any kind of sickness without restrictions be- 
With these 
assurances the plaintiff signed an application 
that the defendant’s had prepared. 
About five months after the policy was is- 
sued, the plaintiff had an operation for a 
female disorder. The plaintiff had never 
read the application or the policy and thus 
the first time that the 
policy in question did not cover operations 
of this sort 
for her « xpenses, 


cause the assured is a woman 


agent 


she was advised 


was when she put in a claim 


In affirming the decree for the plaintiff, 
the reviewing court ruled: “We hold that 
the trial court did not err in sustaining 
plaintiff’s claim for reformation. We hold 
that the abundant facts to 
sustain such holding. The company, acting 
through its authorized agent 
what insurance plaintiff desired and ordered 
To her 
and according to everyday business practice 
and custom she dealt with him and rightly 
so. While she admits that she did not read 
either the application or the policy, we hold 


record shows 


knew 


[the agent] was the company 


that under our holdings, she was not negli- 
gent in that 
getting 


respect. She thought she was 


the protection she desired; 
Under the record 
she was entitled to receive it. The case is 
affirmed.”—QOuinn v. Mutual Benefit Health 
and Accident Association of Omaha, Nebraska 


November 11, 1952. 


[the agent] thought so. 


Iowa Supreme Court. 
15 Lire Cases 720. 


Total Disability 
Prevents Reinstatement 


The Fifth Circuit holds that the state of 
the assured’s health was such that he 
could in no manner have furnished evi- 
dence of insurability. 


The beneficiary of a National Service Life 
Insurance policy brought this action to re 
cover the proceeds from the United States 
The assured was discharged from the serv 
ice on October 29, 1945, with no record of 
1, 1945, the insur 
ance lapsed for nonpayment of premiums 
May, 1946, and 
August, 1946, 
of advanced pulmonary tuberculosis of the 


disability. On December 


The assured re-enlisted in 
was hospitalized in becaus« 
chronic and reinfectious type which had in 
fected both lungs. In. January, 1947, he 
applied for reinstatement of his insurance, 
accompanying his request with two monthly 
contained evi 
dence of his hospitalization and a medical 
report explaining his condition 


premiums. The application 


The premi 
ums for this second period of service were 


Life, Health—Accident 


paid by deductions from the assured’s salary. 
He was discharged a second time on April 
18, 1947, at which time he was classified as 
totally disabled. 


The assured corresponded with the Vet- 
erans Administration in July and September, 
1947, concerning the status of his application 
a letter from the Director of 
Service in December, 1947, ex- 
plaining that a complete adjustment had been 
made on his premium account. On January 
26, 1948, the assured filed with the VA 


He received 
Insurance 


the standard claim for waiver of premiums 
total disability. On March 15, 
the VA notified the assured that his appli 
cation for had been 
as a result of his total disability at the date 
of application 
VA, the assured 
premiums until a 
on May 30, 1949 


because of 


reinstatement rejected 
In spite of this action by the 
pay the 
death 


continued to 


month betore his 


It was the contention of the beneficiary 
that 
instatement application by the VA and the 
state of the health she 


titled to recover because the application was 


regardless of the rejection of the re 


assured’s was en 


approved in fact or by estoppel 


Che 
ment for the beneficiary and rendered judg 
ment for the United States with the following 
“Thus it became 

Administrator to 
the moment he 


reviewing court reversed the judg 


observations: mandatory 
upon the 
ment at 
of the 
was nota 
but a total 


In no manne! 


deny reinstate 
became cognizant 
physical condition, which 


health 
could 


insured’s 


mere temporary state of 


incapacity. The insured 


have furnished evidence of 


insurability entitling him to reinstatement 


under the statute and regulations 


“The action of the Director of Insurance 
Service, even though acting in behalf of the 
Administrator, could not bind the United 
States, as such conduct was prohibited both 
by statute and the Administrator’s regula 
tions. Unauthorized and wrongful acts of 
its agents, and acceptance of the insured’s 
application, cannot be established by waiver 
Anvone 
with the 


risk of 


enters irto an 


States as 


W ho 
United 
accurately 


or estoppel. 
arrangement 
sumes the ascertaining 
that an agent, purporting to act in the name 
of the 


bounds of his authority. 


Government, is acting within the 
In providing in 
benefits for its armed 
United States does not bear the 


tionship to the insured as that of a private 


surance forces, the 


1 
same reia 


insurance company, and the same principles 
apply.”—U. S. v. Holley United 
States Court of Appeals for the Fifth Cir- 
cuit. November 12, 1952, 15 Lire Cases 742 


do not 


59 





Firge 


Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Activity Clause Construed 


The Iowa court decides that the language 
“while engaged in custom farming” is 
clearly indicative of an activity clause. 


The plaintiff issued a farm liability policy 
to the operator of a 140 
in addition to his regular farm activities, did 
This provided 
that the plaintiff would be obligated “to pay 


acre farm who, 


“custom farming.” policy 

on behalf of the insured all sums which the 

insured shall become obligated to pay by 

reason of the liability imposed upon him by 

law for damages sustained by any 
property 

use of the premises 


person injury to 
arising out of the 
for the 


oper ttre 


purpose of farming, and all 


either on the premises or else- 


where which are and incidental 
thereto .; and including the ownership, 
maintenance or use of any farm tractors .. .; 
including all personal acts of the insured 


on or off the premises.’ 

The contained an 
ment that 
not apply when the accident occurs 


necessary 


policy also endorse 


which stated the policy would 
“while 
the assured... is engaged in custom farm 


” 
ing. 


The custom farming that the assured did 
baling upon 
various other farms in the neighborhood. 
For work he and used a 
baler, and tractor. He had 

pleted some baling on one farm and was 
driving his tractor along the highway with 
the baler hooked on behind when he col 
lided with the automobile of the defendant. 
The latter suffered personal injuries and so 
instituted a damage suit against the assured 
which is still pending. 


consisted of hay for others 


this owned hay 


wagon com- 


Later the plaintiff denied liability under 
the policy and a controversy, involving its 
liability and the proper construction of the 
policy, arose between the company and its 
assured, This action was by the insurer 
against the assured and the defendant for 
a declaratory judgment to determine whether 
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the policy covered the assured at the time 
of the accident. 

The court cited the case of Nichols v. 
Hawkeye Casualty Company, 233 Iowa 838, 
10 N. W. (2d) 533: 
the policy a prohibition against the move- 
ment of 


“We cannot read into 


the car for an intended unauthor- 
ized use, nor can we attach to clause V the 
import of annulling the protective features 
of the insurance when the prohibited use is 
not actually occurring at the time of the 


accident. The liability under the policy is 


determined by use, not intention to use.’ 


In the instant case the court stated: “It 


is clear the language, ‘while engaged in 


custom farming’, does not refer to the in- 
sured’s general status as a custom farmer. 
Nor does the exclusion clause contain lan- 
result. It is 


Thus the court 


guage involving causation or 
an activity clause.” 
concluded that since exclusion 
both the Nichols case and the 
case were activity clauses, it must reaffirm 
that and hold that the 
policy covers the accident involved in this 
The judgment for the plaintiff was 
remanded.—United Fire & 
Casualty Company v. Mras. Towa Supreme 
Court. October 14, 1952. 7 Frre AND Cas 
UALTY CASES 965. 


clearly 
clauses in 
instant 
decision insurance 
case, 


reversed and 


Cancellation Fails 
for Lack of Proper Action 


A Texas court rules that letters between 
the bank and agent and between agent and 
assured were ineffective as to cancellation. 


The company and _ six 
others issued policies insuring a building and 
household 


named insurance 


goods of the named real estate 
the perils of fire for 
three years. Each of the 


Texas standard form fire insurance 


corporation against 


policies Was a 


ps licy. 


The assured corporation entered a premi- 
um finance contract with the insurance agents 
whereby the assured was to pay one third 
of the premiums in cash and the balance in 
two annual installments. The pertinent por- 
tions of this contract were as follows: 


a“ 


the undersigned agrees to pay you 
the installment pay- 
ments provided for on the reverse side hereof, 
and failure of the undersigned to pay any 
such installment when due (time being of 
the essence hereof) you or your 
assigns may declare all unpaid installments, 
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or your assigns 





together with accrued and unpaid interest 


thereon, immediately due and payable.” 


The agent assigned the contract to a Dallas 
bank for which the bank paid the agent the 
balance due this 


assignment the bank was made attorney in 


under the contract. By 
fact for the agent in notifying the insurance 
companies of a default and demanding can- 


cellation of the policies 


Part of the findings of the trial court were 
to the effect that the 


the agent “Confirming our telephone con 


bank wrote a letter to 


versation today, we are requesting that you 
” The con 


versation referred to was between the bank 


cancel the above policies 
and the agent about the unpaid balance of 
However, the trial 
court further found that it was not the inten- 
tion of the hank, the agent or the 

this letter should 
cancellation, but that it 
of all that the agent should make 
efforts to collect the unpaid balance. 
only in the that 
that the agent was to effect a cancellation 
In line with these intentions, the 


the assured corporation 


insurance 
effect a 


intention 


companies that 
was the 
further 
It was 
event these efforts failed 
agent wrote 
would be neces 
sary that the balance be paid by December 2 


to the assured advising it 


and if not paid “we shall be forced to regis 
on all of 
it is imperative that this 
attended to immediately 


ter direct notice of cancellation 
these policies 
in order 
to keep this insurance in force ee | 
fact that the submitted 


a plan of payment, the agent mailed notice 


matter be 


] 


spite of the assured 


of cancellation on December 8. The notice 
provided that it was to be effective five days 
after receipt. The assured did not receive 
the notice until December 13 and on Decem 
ber 16 fire damaged the assured’s building 
The insurance companies denied liability and 
the assured brought this suit. 


In affirming the judgment for the assured 
stated “The Bank’s 


seeing that the money ad 


the reviewing court 


interest Was in 
vanced to 
it was not 
ment was paid by 

| 


insureds 


[the agent ] was repaid, and 
said install 
[the agent] or the 
The Bank had no more authority 
[the agent] 
Bank turned 
agent] who 
policies in force and en 
deavor to collect the installments. We uphold 
the trial thet ..« . a6 
parties continued to recognize the policies 
in force 


“While prevails that a 
letter duly mailed will be presumed to be 


concerned whether 


under the assignment than 

had under the contract The 
the matter back to [the 
to keep the 


chose 


court’s findings 


the presumption 


Fire and Casualty 


duly delivered, presumption is rebut- 


table The 
delivered 


notices not having been 


five days prior to the fire, the 
policies were in full force and effect at such 
time.” —Re public Insurance Company v. Inver- 
ness Estates 
for the Second Supreme 
October 17, 1952 


Cases 969. 


Texas Court of Civil Appeals 
Judicial District 
7 Fire AND CASUALTY 


Forfeitures Waived 


The Arkansas court rules that the acts of 
the insurer’s agent and adjuster were such 
that both the vacancy permit and proof of 
loss were waived. 

The action was brought by the assured 
to recover under a policy for damages caused 


by fire to his home The 


nmsurance com- 


pany defended with the assertions that the 
assured had failed to obtain a vacancy pet 
mit and had failed to file a formal proof of 


loss as provided for in the policy 


was damaged by fire about 


two months after the 


The property 
assured had vacated 
At the time he left the premises, 


the assured talked to the local agent of the 


his house 


insurance company telling him that it would 
because 

Later 
the agent told the assured that he had noti 
fied the home office and that the home office 
gave its Upon facts the 
that the vacancy permit 
mailed to him 


be necessary to vacate the house 


of the illness of the assured’s wife 


approval these 


assured assumed 


would be 


On this point the reviewing court said 


“This action on the part of appellant’s agent 


was certainly calculated to lead appe llee [the 


assured] to believe appellant [the 


had either issued the 


insurer | 
I 


permit or had waives 


issuing it 


The court concluded that 


dealings between the insurer’s 
the assured, whereby the amount 
was agreed upon, amounted t 
formal proof of loss. 


The underlying reason for the court’s de 


cision, as the court noted, was the fact that 
forfeitures, such as claimed by the insurer, 


are not favored in law and the courts “are 


inclined to grasp any circumstances which 
indicate an election to waive a forfeiture.’ 
affirmed 

Farmers Union Mutual Insurance Company 
vw. Wyman. Arkansas Court. Oc 
tober 20, 1952. 7 Fir 
OR& 


The judgment for the assured was 


Supreme 


AND CASUALTY CASES 
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AUTOMOBILE — 


| Cases Involving Construction 
| 


of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Agent Liable on Oral Contract 


The New Mexico court decides that an 
insurance agent was liable for the dam- 
ages incurred by his client because of the 
agent’s failure to procure the coverage 
requested by the client in a phone con- 
versation. 


In addition to being the agent for several 
insurance companies, the plaintiff was the 
broker for a Denver bank. In this latter 
capacity he had loans for 
the defendant. 


secured many 
The defendant was a truck- 
ing contractor and for several years had 
placed his insurance business with the plain 
tiff. As the defendant acquired trucks and 
trailers, the plaintiff would take care of 
the insurance, placing the policy, with any 
of the companies he represented 
The plaintiff had handled all the defendant's 
insurance needs during a four-year period. 
The defendant never specified any particu- 
lar company leaving that to the plaintiff's 
discretion. The plaintiff also handled the 
negotiations with the Denver bank for financ 
ing the purchase of most of defendant's 
equipment, all of which was bought on credit 


and none of which was paid in full 


several 


On the occasion which gave rise to this 
controversy, the defendant phoned the plain 
tiff from out of town to tell him to cover 
a newly acquired trailer with the usual in 
surance. All the other equipment was cov 
ered for fire, theft, collision, public liability 
and property damage because the financing 
bank had required it. 
telephone 


Some time after this 
this latest traile1 
was involved in an accident and consider 
It was then learned that the 
plaintiff had failed to procure collision for 
this trailer. The defendant had an open 
account with the plaintiff whereby all in- 
surance premiums were charged to the 
defendant and later paid by him to the plain- 
tiff. When the defendant refused to pay the 
unpaid balance of this account, the plaintiff 
brought suit for the amount due. The de- 
fendant basing his 


conversation, 


ably damaged. 


counter-claimed action 


upon the negligent performance of a duty 
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arising out of the oral agreement between 
him and the plaintiff. Although the plaintiff 
denied the existence of any oral agreement, 
the jury gave a verdict for the defendant 
on the counter-claim. 

In affirming the judgment for the defend- 
ant, the reviewing court quoted the follow- 
ing with approval from the case of Case v 
Ewbanks, Ewbanks & Company, 194 N. C. 
775, 140 S. E. 709: “Plaintiff is not seeking 
to hold defendants liable on a contract to in- 
sure his building. He seeks to recover of 
them damages for breach of contract to pro- 
cure for, and to issue to, him a valid policy 
There is no contention by plaintiff that de- 
fendants are liable to him on a contract of 
insurance. He contends that they are liable 
for negligent failure to procure for and to 
issue to him, such contract.” 
concluded: “Under the facts 
circumstances in this case, it is the 
determination of this court that [the 
plaintiff] was the agent of the appellee [the 
defendant]; that he failed to perform, with 
reasonable diligence, the instructions re- 
ceived from his principal; that the appellee 
suffered damages proximately resulting from 
that neglect; and that the appellant is liable 
therefor.”"—Brown v. Cooley. New Mexico 
Supreme Court. September 5, 1952. 39 
AUTOMOBILE CAses 901. 


The court 
and 


Cab Policy Construed 


District of Columbia court rules that the 
policy restricts coverage to the District. 


The defendant insurance company insured 
a taxicab corporation which operated a 
fleet of rental cabs. A copy of the master 
policy of public liability insurance by which 
defendant covered the corporation had been 
on file with the Superintendent of Insur 
ance of the District of Columbia since 1943. 
As the corporation acquired new cabs they 
were insured under the master policy by 
the defendant issuing a certificate of insur 
ance which described the new vehicle and 
certified it was insured. Attached to each 
certificate was the following endorsement: 
“It is understood and agreed that, any- 
thing in this policy to the contrary notwith- 
standing, the coverage afforded under this 
policy in the District of Columbia shall 
extend beyond the District of Columbia 
while the vehicle is being operated for hire 
in the business of the assured, but not 
otherwise.” 

One of the cab corporation’s drivers, to 
whom it had leased a cab by an oral agree- 


IL J— January, 1953 





ment under which the driver was to operate 
the cab only in the District of Columbia, 
took his girl friend in his cab for a pleasure 
trip to North Carolina. On this trip they 
were involved in an auto accident in which 
the young lady was killed. The plaintiff, 
who was the administratrix of 
woman’s estate, recovered a judgment for 
wrongful death against the cab driver and 
then brought this suit of garnishment against 
the insurance company. ‘The insurer’s de- 
fense was the above-cited endorsement. 
To this the plaintiff contended that the 
quoted endorsement had superseded 
by one which afforded coverage 


deceased 


been 
“while the 
vehicle is used either for pleasure or in 
without 
regard to the boundaries of the District of 
Columbia.” 


the business of the insured 


Although this more liberal en- 
dorsement was not a part of the certificate 
issued for the cab in question, and the cab 
corporation knew nothing of it, the plaintiff 
further insists that it became a part of the 
corporation’s coverage by operation of law 
when its use was proposed to the superin- 
tendent of insurance and approved by him 


The reviewing court held that the more 
restrictive endorsement applied to this case 
by calling attention to the testimony of the 
deputy superintendent of insurance and the 
president of the defendant. This testimony 
concerned a conversation wherein the presi 
dent informed the deputy superintendent 
that his company “could not go along with” 
the proposed endorsement and the deputy 
superintendent replied that his department 
had no authority to since 
its jurisdiction restricted to the Dis 
trict of Columbia. As the reason for its 
conclusion that the plaintiff could not re 
court said approval by 
the Superintendent of Insurance of the 


require its use, 


Was 


cover, the 


form of a proposed endorsement could not, 
under the governing statute [Section 44-301, 
District of Columbia Code (1940)], make 
mandatory its inclusion in policies of taxi 
cab liability insurance subsequently issued; 
for the Superintendent, acting alone, has no 
power to prescribe the terms and condi- 
The 
taxicab insurance statute imposes upon the 
Public Utilities 
sponsibility for 


tions of such _ policies compulsory 


primary re 
effectuating its 


Commission 
purposes, 
and expressly provides that taxicab insur 
contracts ‘shall be in 
on such 


form and 
conditions as the 
may direct.’”—Bennett v. Amalga 
mated Casualty Insurance Company. United 
States Court of Appeals for the District 
of Columbia October 30, 1952 
39 AUTOMOBILE CASES 980, 


ance such 


terms or Com 


mission 


Circuit 


Automobile 


Lack of Foresight Held Negligence 


A reasonably prudent person should have 
realized, holds the Missouri court, that to 
leave earth-moving machines unattended 
and ready to operate would result in 
injury to someone. 


The defendant was engaged in construct- 
ing an levee on the south bank of 
the Missouri River in a densely populated 
area of Kansas City. As part of this work, 
the defendant and 


earthen 


large 
and 
It was the 
defendant’s practice at the end of the day’s 
work to park these Carry-alls on or near 
They were left parked in these 
public places unattended without operative 


owned operated 


motor-driven, earth-moving tractors 


trailers known as “Carry-alls.” 


the levee 


brakes, fueled up, in gear and the ignition 
that the 
were ready to be put easily into operation. 
The defendant had been engaged in these 
operations for many days and it had _ be- 
come the custom of the adults in the sur 
rounding neighborhood each evening to try 
their hands at operating the Carry-alls. The 
father of the infant plaintiffs was standing 
near one of the machines watching a neigh 


switches unlocked so machines 


bor operate another of the Carry-alls when, 
in some inexplicable manner, the neighbor 
caused the apparatus to run over the father. 
The plaintiffs in this action were seeking 
recovery for the wrongful death of their 
father and set out the above facts, alleging 
that the 


leaving the Carry-alls as they did, was the 


negligence of the defendant in 
direct and proximate cause of their father’s 
death. 


that the facts set out by the 


plaintiffs were sufficient to entitle the plain- 


In stating 


tiffs to relief, the reviewing court said: “It 


seems to us it could be reasonably said 
the person, defendant, the owner and re- 
sponsible for these machines, with knowledge 
that curious intermeddlers were making the 
practice of operating the machines, had rea 
son to anticipate or foresee that other inter- 
meddlers would start the ntachines and that, 
among those who operated the machines, 
some person, though an adult, starting a 
vould be reckless or unskilled. It 


h to say that, in the circum 


machine 
is not too mu 
stances averred, a reasonably prudent per- 
son should take into account these probabilities, 

that some 
Zuber v 
Missouri Supreme Court. 
39 AUTOMOBILE Cases 890 


would foresee 
likely to 
struction Company. 


July 14, 1952 


and injury was 


ensue.” Clarkson Con 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 

The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year’s issues, Sample copy sent on request. 


Labor Law Journal 


Specifically designed and edited to promote sound 
thinking on labor law problems, the Labor Law 
Journal presents timely articles on the complex rela- 
tionship of Law, Labor, Government, Management, 
and Union. Each month, it brings you the serious 
thinking, viewpoints, and attitudes of leaders in the 
field—on significant labor law problems. Specialists 
in the field treat troublesome phases of labor law in 
factual, hard-hitting articles. No punches are pulled 
—nothing is “slanted.” Issued monthly; subscrip- 
tion rate—$6 a year. Sample copy on request. 


All Published by 


COMMERCE, CLEARING, HOUSE,.INC, 
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PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 


When requesting sample copies, please address JIV] 





Sn Futurvce Gssuces 


Me. BEN C. COHEN, Los Angeles trial 
lawyer, presents the results of a survey of the 
status of English and European law in ‘‘Negli- 
gence Law in Europe.'’ He gathered his infor- 
mation in three ways: by studying the foreign 
law and comparing it to American law, by 
attending courts and watching lawyers in 
action and by discussing negligence law with 
the outstanding European practitioners. Mr. 
Cohen's article covers the countries of England, 
Italy, France, Germany and Sweden. 


AttHOUGH THE TRIAL of Louisiana fire-insur- 
ance cases which involve arson as a defense 
abound with presumption and _ counterpre- 
sumption, Mr. Robert W. Williams, Jr., Baton 
Rouge attorney, feels that the manner of the 
trial and the proof necessary may be reduced 
to almost mathematical clarity. With this pur- 
pose in mind, he sets out in his article an 
outline containing the legal moves available to 
the parties, the order in which the trial should 
be conducted and the proof necessary to over- 
come the presumptions and counterpresump- 
tions presented by the court. 





